
 

 

NOTICE OF SPECIAL MEETING OF 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 
 

NOTICE IS HEREBY GIVEN that a special meeting of the Board of Directors of the 

Boxelder Basin Regional Stormwater Authority has been scheduled for Monday, November 17, 

2014, at 4:00 p.m. at the Leeper Center, 3800 Wilson Avenue, Wellington, Colorado. 
 

DIRECTOR OFFICE HELD TERM EXPIRES APPOINTED BY 

Ken Sampley President April 2016 City of Fort Collins 

Richard Seaworth Director April 2015 Town of Wellington 

Vic Meline Treasurer April 2017 City of Fort Collins/Larimer County 

Lee Tucker Director April 2016 Town of Wellington/Larimer County 

George Reed Secretary April 2017 Larimer County 
 

AGENDA 

I. ADMINISTRATIVE MATTERS 

A. Call to Order 

B. Declaration of Quorum   

C. Consideration of Agenda (Page 1) 

D. Consideration of Minutes: October 22, 2014 (Pages 2-8) 

E. Public Comments, limited to 3 minutes per person  

II. FINANCIAL MATTERS 

A. Financial Report and Consideration of Payables (Pages 9-42) 

III. MANAGEMENT MATTERS 

A. Manager’s Report (Pages 43-47) 

IV. ENGINEERING MATTERS 

A. Engineer’s Report (Pages 48-49) 

V. LEGAL ITEMS 

A. Executive Session, pursuant to C.R.S. 24-6-402(4)(a), concerning the purchase, 

acquisition, lease, transfer, or sale of any real, personal, or other property interest and 

C.R.S. 24-6-402(4)(e), determining positions relative to matters that may be subject 

to negotiations; developing strategy for negotiations; and instructing negotiators. 

VI. OTHER MATTERS 

A. Consideration of an Agreement between the Lake Canal and Reservoir Company 

and the Authority (to be delivered under separate cover) 

B. Director Comments  

VII. ADJOURNMENT 

 

 *The next meeting is scheduled for December 10, 2014 at 4:00 p.m. 

 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY  

By /s/ Shana L. Morgan, Secretary for the meeting 
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MINUTES OF THE COORDINATED 

REGULAR MEETING OF 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 

 

HELD 

October 22, 2014 

 

 The Board of Directors of the Boxelder Basin Regional Stormwater Authority held a 

coordinated Regular Meeting, open to the public, at the Leeper Center, 3800 Wilson Avenue at 

4:00 p.m. on Wednesday, October 22, 2014. Notice of the Meeting was duly posted. 

 

 

ATTENDANCE: 

 

Directors in Attendance: 

Ken Sampley, President  

Vic Meline, Treasurer  

George Reed, Secretary 

Richard Seaworth, Director  

Lee Tucker, Director 

 

Also in Attendance: 

Brendan Campbell, Stan Myers, and Shana Morgan; Pinnacle Consulting 

Group, Inc. 

Mark Peterson; Larimer County 

Andrea Faucett; Ayers Associates  

Larry Lorentzen; Town of Wellington (arrived at 5:37 p.m.) 

Greg White; Authority Legal Counsel 

Tim Singewald, Trustee and Mayor Pro Tem; Town of Wellington 

Margaret Griffin, Lois Tucker, Rick White, Dave White, Eric Sutherland; 

Citizens 

 

 

CALL TO 

ORDER 

 

The Meeting was called to order at 4:00 p.m. by Director Sampley, President, 

noting that a quorum was present. 

 

 

AGENDA 

 

 

The Board reviewed the agenda. Upon motion duly made by Director 

Meline, and seconded by Director Seaworth, it was unanimously  

 

RESOLVED to approve the agenda as presented.  

 

 

APPROVAL OF  

MINUTES 

 

The minutes of the September 24, 2014 regular meeting were presented for 

the Boards consideration and approval. Following review and discussion and 

upon motion duly made by Director Reed, and seconded by Director Meline, 
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it was  

 

RESOLVED to approve the September 24, 2014 as amended, by a 

four to one vote, with Director Tucker opposed. Amendments to the minutes 

are as follows:  

 Page 2, “Approval of Payables”: Director Seaworth requested 

the explanation of Mr. Dalsted’s invoice be amended for 

accuracy.  

 Page 4, “Ongoing Work”: change “four light poles” to “three 

power poles”. 

 Page 6, “Executive Session”: Director Reed requested that 

the executive session citations be listed separately.  

 

The minutes of the October 6, 2014 special meeting were presented for the 

Boards consideration and approval. Following review and discussion and 

upon motion duly made by Director Seaworth, and seconded by Director 

Meline, it was,  

 

RESOLVED to approve the October 6, 2014 minutes as amended, 

with four Board members voting in favor, with Director Reed abstaining 

from voting due to his absence from the meeting. Amendments to the 

minutes are as follows:  

 Add Director Seaworth’s questions regarding the status of the 

modeling being conducted by FEMA and Larimer County on 

the area from CR 54 north to Boxelder Creek. 

 

 

PUBLIC 

COMMENT 

 

 

Tim Singewald, Trustee and Mayor Pro Tem with the Town of Wellington, 

presented notes regarding the various projects and asked questions of the 

Board. Director Sampley asked that Mr. Singewald send his notes to 

Manager Myers so that he could review and provide comments to Mr. 

Singewald’s questions.   

 

Eric Sutherland addressed the Board.  

 

No other public comments were brought before the Board.  

 

 

ITEMS FROM THE 

FINANCE 

DIRECTOR 

 

Financial Report: Mr. Campbell presented the financial report as of 

September 30, 2014, including the cash position report, the cash 

encumbrance report, the work order status update, and the capital costs 

summary broken out by project.  

 

Approval of Payables: Mr. Campbell presented for consideration and 
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approval, the Schedule of Payables dated October 16, 2014 in the amount of 

$54,985.74, including checks 1176 through 1180. Upon motion duly made by 

Director Meline, and seconded by Director Reed, it was  

RESOLVED to approve the October Schedule of Payables, by a 

three to two vote, with Directors Seaworth and Tucker opposed, in the 

amount of $54,985.74, including the check numbers listed above, in the 

amounts as follows:  

 Ayres Associates Inc. - $32,930.50 

 Greg A. White, Attorney - $1,620.00 

 Murray Dahl Kuechenmeister & Renauld LLP – $6,211.26 

 Phelps Adkinson - $2,966.90 

 Pinnacle Consulting Group, Inc. – $11,257.08 

 

 

ITEMS FROM  

AUTHORITY 

MANAGER 

 

 

AUTHORITY MANAGER’S REPORT 

Mr. Myers presented the Manager’s Report.  

 

Larimer Weld Canal Crossing Structure:  Manager Myers met with Don 

Shannon to develop a letter stating the value of the easement being requested 

of the City of Thornton.  Don agreed to provide this letter at no charge to the 

Authority.  Greg White is working with Ayres to generate the agreements and 

easement forms for the other adjacent properties (Norm Karasa and Roger 

McConnell).   Ms. Faucett reported that there is no document that describes 

the exact boundaries of the City of Thornton property. Ms. Faucett reported 

that due to the nature of the work being performed it qualifies as a 

maintenance project on the ditch, in which case, no easement would be 

needed. Manager Myers stated that he expects the valuation letter from Mr. 

Shannon in the next few days. Director Sampley stated that more research is 

needed and suggested that Manager Myers follow up with Scott Twombly 

with the City of Thornton   

 

Lake Canal Reservoir Agreement: Manager Myers and Greg White received 

a new draft of the agreement with the Lake Canal and Reservoir Company 

(LCRC) on October 14th.   This document is currently under review by the 

LCRC Board and Authority management.  Overall content has not changed.  

Manager Myers and Greg White will seek to address the remaining issues 

and finalize this document over the next month.  

 

AT&T Cable Relocation: Manager Myers and Andrea Faucett had 

discussions with Tom Jakse of Clearwater Consulting.  Mr. Jakse is the 

AT&T consultant who will be in charge of the cable lowering project and put 

the project out to bid.  Mr. Jakse stated that his estimate for this work 

($108,000), which was the basis for the reimbursement agreement, needs to 
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be executed.  He estimates that it will take 45 days to complete this work, 

after AT&T receives the agreement and the check.  This needs to be 

coordinated with the possession hearing schedule. Manager Myers is 

continuing to coordinate this effort. Manager Myers reported that AT&T 

stated the estimate of $108,000 was high and it will be put out to three 

qualified bidders once the agreement is signed. Manager Myers stated that 

the estimate will hold for 45-60 days and could increase due to weather.  

There was some discussion regarding cold weather impact on the schedule 

and ground conditions.  It was noted that the plans are to bore this installation 

and that AT&T has an existing easement they plan to work in.   The Board 

asked that Manager Myers pursue asking AT&T to provide documentation of 

the bids received and any change orders affecting the overall costs.   

 

Meeting with Mountain Vista Golf Course Owner:  Manager Myers had a 

meeting with Matt and Deryle O’Dell and their attorneys and a follow up 

conference call to discuss design issues and the construction schedule.  They 

are asking to revisit the compensation for the trees removed, among other 

items.  Manager Myers reported that the discussions have been very 

productive.  The O’Dell’s have requested that the construction be scheduled 

around their tournament schedule, which would mean no work could begin 

until after September 14
th

. Manager Myers will pursue a better definition of 

the remaining issues and initiate development of a formal agreement with the 

Odells. 

 

Discussions with Larimer County and the State Engineer: Manager Myers 

and Ms. Faucett recently had meetings with Mark Peterson and the State 

Engineer. The County asked that the design and armor plating for the 

spillway and the outlet structure be modified to stay outside of the future 100 

foot right-of-way for CR 50.  The current right of way width is 60 feet. This 

was discussed with the State Engineer, among other issues. The State 

Engineer requested that the erosion/scour protection for the emergency 

spillway be constructed to the current 60 foot right-of-way on the north side.  

The future 100 foot right of way could be dedicated at this time.  Discussions 

with the County are continuing regarding how the modification of the erosion 

/scour protection will be coordinated when the ultimate road section is 

constructed in the future. Ms. Faucett noted that CR 50 is currently dirt and 

there is no time frame on when the road might be paved. The discussion 

surrounds the question of if the right-of-way moves to 100 feet who takes it 

back from 60 feet to 100 feet. Mr. Seaworth asked if the dam could be moved 

back so as to not impact the right-of-way. Manager Myers stated that the 

State Engineer won’t allow due to the impacts downstream.  This issue will 

be followed up with more discussion with the Larimer County. 

 

Billing for Unincorporated Larimer County:  Manager Myers will attend a 
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County Commissioners meeting on October 28
th

 to discuss the Authority 

coordinating the billings for unincorporated Larimer County in 2016 for the 

2015 billings.  

 
 

AT&T 

REIMBURSEMENT 

AGREEMENT 

 

Approval of AT&T Reimbursement Agreement: Manager Myers presented 

for consideration and approval the Reimbursement Agreement with AT&T. 

Upon motion duly made by Director Reed, and seconded by Director Meline, 

it was 

RESOLVED to approve the Reimbursement Agreement with AT&T 

and authorize the Board President to execute, contingent upon the request to 

obtain documentation related to the costs, by a four to one vote, with Director 

Tucker opposed.  

 

 

CONSULTANT 

REPORTS 

 

 

ENGINEER’S REPORT 

Ms. Faucett addressed Director Seaworth’s questions from the October 6
th

 

meeting regarding the additional flood plain modeling being conducted by 

FEMA and Larimer County on the area from CR 54 north to Boxelder Creek. 

Ms. Faucett spoke with Anderson Consulting and was told that the project is 

on hold pending additional funding. Director Seaworth asked about the 

impacts to facilities currently on the edge of the current floodplain that would 

be included in the floodplain following the remapping. Ms. Faucett reported 

that there would be a public notification process regarding the impacts to new 

properties.  Director Seaworth asked about the timeline. Director Sampley 

reported it will be between 3-5 years.  

 

On-Going Work 

Middle Basin/Larimer and Weld Canal Crossing Structure (LWCCS): Ms. 

Faucett reported that she continues to work with Xcel on the three power 

poles.  

 

ESDF 

Final Design Report: Ms. Faucett reported that the primary spill way has 

been lengthened so that it is outside of the 100 year right-of-way, on the 

south side. Other minor adjustments were made based on comments, the 

report is ready, and final changes are being made to the drawings. Ms. 

Faucett anticipates submitting within the next month. 

 

404 Permit Application: Ms. Faucett reported that the public comment 

process is close to completion and no new comments have been received.  

 

CLOMR: Ms. Faucett reported that work continues on the CLOMR and the 
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goal of submission is November 15
th

.  

 

Peer Review of ESDF: Ms. Faucett reported that the design information will 

be submitted for peer review at the same time the final design report is sent to 

the State Engineer.  

 

County Road 52 Design: Ms. Faucett reported that she continues to work 

with Manager Myers on the golf course issues.  

 

Design Budgets: Ms. Faucett reported that they remain within budget.  

  

 

LEGAL ITEMS 

 

Manager Myers reported that the executed Agreement with the Griffin Trust 

and the check was sent to Mr. Nelson, the attorney representing The Griffin 

Trust. Mr. Murray has been in contact with Mr. Goddard and they are moving 

forward with negotiations.  Discussions continue with Mr. Boxberger, who 

has yet to name an attorney.  

 

 

DIRECTOR 

COMMENTS 

 

Director Reed stated that he feels the three entities who formed the Authority 

should discuss any issues they have amongst themselves. The job of the 

Authority is to move forward to complete tasks that are outlined in the 

agreements created by the three entities.  

 

Director Seaworth stated that he feels it is the job of the Authority Board to 

ensure proper information is available in order to address inquiries such as 

those from Mr. Singewald.   

 

Director Sampley stated that he concurs with Director Reed’s comments and 

noted that several meetings have been held with the government sponsors 

over the past three years.  Information is shared and is not hidden.  Director 

Sampley stated that in his experience, conceptual plans, such as the Boxelder 

Master Plan, typically change and it is realistic to expect them to change.  

The key is that plans still address the original concerns.  In response to 

questions as to whether specific IGA provisions are being followed, and 

proper documentation of the approval to the changes in plans, etc.; more 

review is needed.  

 

Director Seaworth asked if a legal opinion on the Tabor issues has been 

received. Mr. White stated that a legal opinion had been requested previously 

and has been provided.   

 

Director Sampley stated that the legal opinion has been presented on multiple 

occasions. He also stated that the Authority has hired a Manager and 
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Engineer to review documentation and to provide information and the Board 

should not have to go through everything line by line.  

 

Director Seaworth stated that he was led to believe information regarding Mr. 

Dalsted’s invoice that was different from the actual work performed. 

 

Director Sampley stated that he understood Director Seaworth’s concern but 

felt it was not a valid reason to vote against the current payables.  

 

Director Seaworth stated that he was unsure of how much was spent on items 

related to Mr. Dalsted’s services, and had a loss of faith.  

 

Director Tucker asked if the IGA states that an amendment is needed if the 

plans vary from the original scope of work.  

 

Director Sampley stated the question of when an amendment is required, per 

the IGA, needs more research.  

 

 

ADJOURNMENT 

 

There being no further business to come before the Board, and upon motion 

duly made by Director Reed, and seconded by Director Tucker, the meeting 

was adjourned, by unanimous vote, at 6:04 p.m. 

 

  

The foregoing constitutes a true and correct copy of the minutes of 

the above-referenced meeting. 

 

Respectfully submitted, 

 

     

  

Shana L. Morgan, Secretary for the Meeting 
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Boxelder Authority Work Order Status Update October 2014 Board Meeting

Work 
Order

 #

Description
Active Work Orders

Total 
 Budget

Invoices
 for
 Feb
2013

Invoices for
 March
2013

Invoices for
April
2013

Invoices for
May
2013

Invoices
 for

 June
2013

Invoices
 for

 July
2013

Invoices for 
August

2013

Invoices for 
Sept
2013

Invoices 
for Oct
2013

Invoices for 
Nov
2013

Invoices for 
Feb 2014

Invoices for 
May 2014

Invoices for 
June 2014

Invoices for 
July 2014

Invoices for 
Aug. 2014

Invoices for 
Sep. 2014

Invoices for 
Oct. 2014

Invoices for 
Nov. 2014

Remaining
Budget

%
Budget 

Remaining Comments

9 Tasks 1, 2, 3, 4, 5, 6, 8,  Final ESDF $687,335.00 $13,311.84 $76,656.89 $15,363.88 $37,211.05 $21,534.46 $42,003.46 $54,853.82 $31,078.79 $32,186.00 $50,275.95 $66,633.14 $47,309.16 $28,281.94 $23,470.82 $50,357.86 $12,721.79 $7,030.00 $14,957.35 $62,096.80 9.03% On-Going work

10 Larimer and Weld Canal (LWCCS) $101,220.00 $0.00 $0.00 $0.00 $9,725.00 $3,618.54 $3,007.50 $2,265.00 $15,196.90 $2,530.00 $13,400.00 $2,722.50 $292.50 $2,155.00 $10,426.40 $5,898.40 $1,175.50 $0.00 $28,806.76 28.46% On-Going work

14 ESDF - SHPO $5,350.00 $0.00 $0.00 $0.00 $0.00 $4,815.00 $0.00 $0.00 $0.00 $0.00 $535.00 $0.00 0.00% Waiting on Corps 

15 CR 52 Final Design $91,641.00 $0.00 $18,413.60 $11,922.47 $21,596.81 $2,287.50 $5,021.79 $32,398.83 35.35% On-Going work

16 Boxelder Authority Portion of CLOMR $96,236.00 $0.00 $3,269.00 $0.00 $9,215.30 $3,420.00 $5,501.00 $17,260.00 $7,303.50 $50,267.20 52.23% Big push here

17 Easements and Acquisitions $35,847.00 $13,586.99 $672.50 $1,797.50 $2,740.00 $0.00 $2,090.00 $0.00 $1,338.00 $13,622.01 38.00% On-Going work

18 Value Engineering $54,590.00 $35,217.50 $0.00 $10,212.09 $6,770.91 $0.00 $0.00 $2,389.50 4.38% Brierley work

20 Johnson Grading $6,493.00 $0.00 $3,150.00 $0.00 $0.00 $3,343.00 51.49% On-Going work

21 Technical Specs. $19,200.00 $4,690.00 $5,562.50 $5,177.50 $0.00 $3,770.00 19.64% On-Going work

22 Smith Geotechnical Peer Review $6,600.00 $0.00 $6,600.00 100.00% On-Going work

23 Brierley Technical Specs $5,000.00 $905.88 $4,094.12 81.88% On-Going work

TOTALS $1,169,918.44 $27,576.84 $97,391.89 $15,363.88 $49,493.55 $29,688.60 $46,268.46 $57,118.82 $46,275.69 $34,716.00 $70,044.09 $82,942.63 $86,760.66 $37,049.44 $53,839.72 $94,178.82 $60,141.41 $32,930.50 $30,061.52 $207,388.22

Closed Out Work Orders

11 - Boundary Survey

12- CR 52 Preliminary Design

13 - SHPO for L & W Canal

19- City Council Presentation
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Boxelder Basin Regional Stormwater Authority  
Management Report 
November 10, 2014 
 

1. Larimer Weld Canal Crossing Structure (LWCCS):  Manager Myers has notified Scott 

Twombly with the City of Thornton via email that the Authority has verified that all work 

proposed for this structure is within right-of-way owned by the Larimer Weld Canal Company 

(LWCC).   Based on this conclusion the Authority will obtain approval from the LWCC for this 

work and no easement is required from the City of Thornton. As of the date of this report no 

further response has come from the City of Thornton.   Greg White is working with Ayres to 

generate the agreements and easement forms for the other adjacent properties (Norm Karasa and 

Roger McConnell).      

2. Lake Canal Reservoir Agreement: Greg White has met with Brent Bartlett, the new legal 

counsel for the Lake Canal and Reservoir Company (LCRC).  Manager Myers and George Reed 

will attend a LCRC Board Meeting on November 13
th
.  A final version of this agreement will be 

reviewed with the Authority Board in Executive Session at the November Board meeting.  

3. Larimer & Weld Canal (L&WC) Agreement: Greg White has made some initial contact with 

Butch Sommermeyer, legal counsel for the Larimer & Weld Canal.  There is a need to develop an 

agreement with the L&WC on the Larimer Weld Canal Crossing Structure improvements.  This 

discussion and follow up discussions will be reviewed with the Authority Board in Executive 

Session at the November Board meeting. 

4. AT&T Cable Relocation: Manager Myers has received acknowledgement of the reimbursement 

agreement and check from Mr. Ortega of AT&T.  It is anticipated that scheduling and 

coordination efforts will begin in the next few weeks pending the status of the possession of the 

Day property.  

5. North Poudre Inlet Canal Tree Stump: Manager Myers has been in contact with Chad 

Uthmann regarding this issue.  He is planning to move forward with removal of the tree stump in 

the near future. 

6. Mountain Vista Golf Course Coordination:  Manager Myers, Jason Woolard, Andrea Faucett 

and Rick Phelps have had discussions regarding the schedule for the golf course grading and 

coordination with the installation of box culverts under County Road 52.  These discussions have 

included discussion with Mark Peterson to determine how the work would be sequenced and how 

much time might be required for a roadway closure.  In addition, Greg White has initiated 

discussions with Tim Hasler who is legal counsel for the Odell’s regarding the terms and 

conditions of a legal agreement to facilitate the golf course regrading and restoration.  This 

discussion will be reviewed with the Authority Board in Executive Session at the November 

Board meeting.   

7. Discussions with Larimer County and the State Engineer: Manager Myers, Ken Sampley and 

Andrea Faucett have discussed the County’s concerns with the design of the spillway and its 

impact on CR50.  These discussions are continuing.   

8. Discussions with Doug Johnson: Manager Myers has reinitiated discussion with Mr. Johnson, 

on the final configuration of the flowage easement and land acquisition required for the ESDF 

outlet and energy dissipation structure. At the time of this report this discussion is continuing.   

9. Billing for Unincorporated Larimer County: In an administrative meeting on October 28
th
 the 

Larimer County Commissioners voted unanimously to have the Authority take over the 2015 

billings for unincorporated Larimer County in 2016. It should be noted that billings for 2014, 

which are billed in 2015, will remain contracted to Pinnacle Consulting from Larimer County.  
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Individual billings, for both residential and commercial properties, will change since the 

Authority will be billing based on the rates adopted by the Authority rather than the amended rate 

structure used by the County.  Manager Myers is proposing to provide an explanation of this rate 

change to rate payers with the billings that will be mailed out in early 2015. 

10. Tabor Issue Memo:  Greg White has produced a memo regarding the Authority and the Tabor 

Issue (attached to this report).  This memo will be reviewed with the Board at the November 

Board Meeting.  

11. Status of ESDF Land Acquisitions:  Manager Myers and Malcolm Murray intent to provide and 

update on the Boxberger, Day and the Day recreational (partnership) parcels in Executive Session 

at the November Board Meeting.  

 

Items to be addressed in the next month: 

 

 Prepare easements and documents for McConnell and Karasa 

 Continue discussion with Doug Johnson on flowage easement south of County Road 50 

 Work with Greg White to develop an agreement with the Larimer and Weld Canal Company on 

the Larimer-Weld Canal Crossing Structure 

 Work with Greg White to develop an agreement with the Mountain Vista Golf Course Owner 
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Memo 

Date: October 27, 2014 

To:  Boxelder Board of Directors 

From: Gregory A. White  

CC:  Stan Myers, Kim Reed 

RE:  The TABOR Amendment – Article X Section 20 of the Colorado 

Constitution – CWCB Loans 

 I have been requested to provide to the Board of Directors of the Boxelder Basin Regional 
Stormwater Authority an opinion addressing whether or not the Authority is subject to the 
requirements of Section 20 of Article X of the Colorado Constitution (TABOR), with regard 
to obtaining loans from the Colorado Water Conservation Board (CWCB) to finance, in part, 
the Authority’s Eastside Detention Facility Project, the County Road 52 Improvements 
Project, and the Larimer/Weld Canal Crossing Project, including the entering into the Loan 
Contracts with the CWCB and execution of the required promissory notes evidencing the 
Authority’s obligation to repay the loans to the CWCB. 

BACKGROUND 

In 1992, the voters of the State of Colorado adopted the TABOR Amendment to the 
Colorado Constitution codified as Section 20 of Article X of the Colorado Constitution.  Due 
to concerns about the effect of the TABOR Amendment on water activities within the State 
including, but not limited to, storm water services, the Colorado Legislature enacted Article 
45.1 of Title 37 to the Colorado Revised Statutes (the Water Activity Law).  The purpose of 
this statute was to clarify that certain water activity enterprises were exempt from the 
TABOR Amendment. 

Pursuant to the provisions of the Water Activity Law, the Boxelder Basin Regional 
Stormwater Authority is a district, and its stormwater detention facilities are water activity 
enterprises.  Specifically, Section 37-45.1-103 (1) C.R.S. provides as follows: 

“(1)  Any district which under applicable provisions of law has its own bonding 
authority may establish or may continue to maintain water activity enterprises for the 
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purpose of pursuing or continuing water activities, including water acquisition or 
water project or facility activities, including the construction, operation, repair, and 
replacement of water or wastewater facilities.  Any water activity enterprise 
established or maintained pursuant to this article is excluded from the provisions of 
Section 20 of Article X of the State Constitution.” 

Authority Loans With the CWCB 

Following approval of its applications for the three loans from the CWCB, the Authority at its 
regular meeting of May 28, 2014, adopted Resolution No. 2014-2, copy attached.  The 
Resolution included the following clauses:   

“Whereas, the Authority is authorized pursuant to Section 29-1-204.2 C.R.S. and the 
Water Activity Law to issue bonds, notes, or other obligations payable from the 
revenues derived or to be derived from the Project Improvements and other legally 
available revenues of the Authority; and”  

“Whereas, voter approval in advance is not required under Article X, Section 20 of 
the Colorado Constitution or any other law for the execution of the Loan Contracts or 
the issuance of the Promissory Notes by the Authority;” 

Section 7 of the Resolution, Additional Covenants and Agreements, further states as 
follows: 

“(b) Enterprise Status.  The Authority hereby covenants that it will establish, 
maintain, enforce and collect rates, fees and charges for services furnished by or the 
use of the Project Improvements as required in provision A(8)(c) of the Loan 
Contracts.  In the event that the Gross Revenue at any time is not sufficient to make 
the payments required by said provision, the Authority covenants to promptly 
increase such rates, fees and charges to an extent which will ensure compliance 
with said covenant.” 

“(c)(i)  the Authority has been duly established and is operating during the current 
calendar year as an “enterprise” within the meaning of Article X, Section 20 of the 
Colorado Constitution;” 

“(c)(iii)  the execution of the Loan Contracts and the issuance and delivery of the 
Promissory Notes, and all procedures undertaken incident thereto, are in full 
compliance and conformity with all applicable requirements, provisions and 
limitations prescribed by the Constitution and the Enabling Law, and all conditions 
and limitations of the Enabling Law and other applicable law relating to the execution 
of the Loan Contracts and the issuance and delivery of the Promissory Notes have 
been satisfied.” 

In order to finalize the Loan Contracts with the CWCB, the CWCB required myself as 
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the Authority’s attorney, and Kimberly Casey Reed of Kutak Rock as the bond attorney for 
the Authority, to provide opinions to the CWCB.  Attached hereto are the Opinions dated 
June 23, 2014 and June 20, 2014 respectively.  Please note in the June 20, 2014 Opinion, 
Kimberly Casey Reed states as follows: 

“Based upon the foregoing, we are of the opinion, under existing law and as of the 
date hereof, that: 

(a)  There are no provisions in the Colorado Constitution or any other State or local 
law applicable to the Authority that prevent the Loan contracts from binding the 
Authority;” 

In Summary, I once again state that myself as attorney for the Authority, and the Authority’s 
bond counsel, Kimberly Casey Reed of Kutak Rock, have advised the Authority Board that 
the Authority is not subject to the TABOR Amendment with regard to obtaining loans from 
the CWCB to finance the design and construction of the Eastside Detention Facility Project, 
the County Road 52 Project, and the Larimer/Weld Canal Crossing Project. 
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 ENGINEER’S REPORT 
 

November 17, 2014 
 

 
ON-GOING WORK: 
 
 
Middle Basin or Larimer and Weld Canal Crossing Structure (LWCCS):   
 
We have been in contact with Xcel about the power pole modifications but they are currently swamped and 
have told me it may not be until after the 1st of the year before they can respond to our application to modify 4 
power poles that are impacted by the ditch bank lowering.  I will continue to keep this in the monthly report until 
it has been addressed.  As noted last month we felt the weir construction was within the prescriptive easement 
for the L&W canal since this is considered a maintenance project.  Manager Myers has informed City of 
Thornton of this.  
 
ESDF: 
 
Final Design Report: 
 
We have submitted the Final Design Report, Technical Specs., design drawings, application and application 
fee to the State Engineer for their review and comment.   
 
Manager Myers, Andrea Faucett and Ken Sampley met with Mark Peterson on Friday October 31st to talk 
about the current CR 50 right of way and future CR 50 right of way and how it relates to the design and 
construction of the ESDF emergency spillway.  Andrea has prepared some additional cross sections through 
the dam at CR 50 to help the County understand how the current and future grading will work in this area.  
Andrea is still in discussions with the County regarding this area.   Ayres is preparing a more detailed analysis 
of the local drainage at CR 50 for the County to review as well.  
 
Spillway Design: 
The lengthening of the primary spillway has impacted the easement and property limits that are needed for the 
Johnson property.  We have prepared a new exhibit for Manager Myers showing the revised right of way 

48 



required for the primary spillway and energy dissipation pool, along with the flowage easement needed for the 
State Engineer requirements.    
 
404 Permit Application: 
 
We are still in the 90 day Public Process for the 404 permit.  No additional comments have been received.  We 
should know by the next board meeting (December) if our 404 permit has been approved.  I see no reason why 
it will not be approved, since we have not had any major opposition.  
 
CLOMR: 
 
We are continuing our work on the CLOMR application submittal with the goal of submitting by November 24th, 
to the City of Fort Collins.  The CLOMR will be an extremely large and intense effort with both the hydrology 
change and the proposed projects that have to be documented.    
 
Peer Review of ESDF: 
 
We have submitted the Final Design Report, Technical Specs., and Design Drawings to Duane Smith of Smith 
Geotechnical so he can begin his peer review.  I will continue to report on this in the coming months.    
 
Next Steps for ESDF: 
 
Continuing work on the CLOMR submittal.  
 
County Road 52 Design: 
 
We have a phone conference with Rick Phelps (golf course designer) last week to talk about bidding and final 
design issues.  Rick requested some minor additions to our drawings to add an 8” HDPE pipe adjacent to the 
CR 52 boxes for local drainage concerns that might arise in the future.  We also discussed the need to shut 
down CR 52 during construction to place the boxes and transfer the minor amounts of dirt from the golf course 
to ESDF construction.  We spoke about the need to close CR 52 during construction with Mark Peterson on 
Friday October 31st.  Our estimate for the length of closure required was less than 4 weeks.   
 
Design Budgets: 
 
I have submitted the work order accounting spread sheet which includes this month’s invoices.  Based on our 
current level of design and where we are with our budgets I feel the design effort is in good shape in terms of 
budget tracking.  I will know more once we receive comments back from the SEO on our design, but I have left 
some budget to address those comments along with comments from Duane Smith.   
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