
 

 

NOTICE OF REGULAR MEETING OF 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 

 

NOTICE IS HEREBY GIVEN that the regular meeting of the Board of Directors of the 

Boxelder Basin Regional Stormwater Authority has been scheduled for Wednesday, May 28, 

2014, at 4:00 p.m. at the Leeper Center, 3800 Wilson Avenue, Wellington, Colorado. 

 
DIRECTOR OFFICE HELD TERM EXPIRES APPOINTED BY 

Ken Sampley President April 2016 City of Fort Collins 

Larry Lorentzen Secretary April 2015 Town of Wellington 

Vic Meline Treasurer April 2017 City of Fort Collins/Larimer County 

Lee Tucker Director April 2016 Town of Wellington/Larimer County 

George Reed Director April 2017 Larimer County 

 
AGENDA 

1) Call to Order 

2) Declaration of Quorum   

3) Consideration of Agenda 

4) Consideration of Minutes:  

a) April 23, 2014- Regular  

5) Public Comments 

6) Election of Officers 

7) Consideration of Payables, and Financial Report  

8) Public Hearing for 2014 Budget Amendment for Boxelder Basin Regional Stormwater Authority 

9) Adoption of 2014 Budget Amendment, Approval of Resolution to Adopt Budget and Appropriate 

Sums of Money for Boxelder Basin Regional Stormwater Authority 

10) CWCB Contract Review and Consideration of Contracts and Resolution 

11) Manager’s Report 

a) Consideration of Ayres Work Order 19- City Council and Boxelder Board Presentation 

Assistance   

b) Consideration of Ayres Work Order 15- Final Design for CR 52 Culverts along with Golf 

Course Grading   

c) Consideration of Phelps-Atkinson Golf Course Design Service Agreement and Proposal  

d) Consideration of Kutak Rock (Bond Counsel) and Contract Review Services Adjustment 

e) Consideration of Ayres Work Order – Johnson Parcel Grading Design and HEC-RAS 

Modeling   

12) Engineer’s Report  

13) Executive Session, as needed, pursuant to C.R.S. 24-6-402(4)(a), concerning the purchase, 

acquisition, lease, transfer, or sale of any real, personal, or other property interest 

14) Adjournment  

a) The next regular meeting is scheduled for June 25, 2014 at 4:00 p.m. 

 

 

BOXELDER BASIN REGIONAL STORMWATER 

AUTHORITY  

By /s/ Crystal Albani, Secretary for the meeting 
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MINUTES OF THE COORDINATED 

REGULAR MEETING OF 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 

 

HELD 

April 23, 2014 

 

 The Board of Directors of the Boxelder Basin Regional Stormwater Authority held a coordinated 

Regular Meeting, open to the public, at the Leeper Center, 3800 Wilson Avenue at 4:00 p.m. on 

Wednesday, April 23, 2014. Notice of the Meeting was duly posted.  

 

ATTENDANCE: Directors in Attendance: 

Ken Sampley, President  

Larry Lorentzen, Secretary 

George Reed, Director 

Vic Meline, Treasurer 

Lee Tucker, Director 

 

Also in Attendance: 

Brendan Campbell, Pinnacle Consulting Group, Inc. 

Stan Myers, Pinnacle Consulting Group, Inc. (Arrived at 4:09 p.m.) 

Crystal Albani; Pinnacle Consulting Group, Inc. 

Andrea Faucett; Ayres Associates 

Mark Peterson; Larimer County 

Greg White, BBRSA Legal Counsel (Arrived at 4:32 p.m.) 

Dave White, and  Lois Tucker Citizens 

 

 

CALL TO 

ORDER 

 

The Meeting was called to order at 4:01 p.m. by Director Sampley, President, 

noting that a quorum was present. 

 

 

AGENDA 

 

The Board reviewed the agenda. Upon motion duly made by Director 

Lorentzen, and seconded by Director Meline, it was unanimously 

 

RESOLVED to approve the agenda as presented. 

 

 

APPROVAL OF  

MINUTES 

 

The minutes of the March 26, 2014 regular meeting were presented. Upon 

motion duly made by Director Reed, and seconded by Director Meline and 

following review and discussion, it was  

 

RESOLVED to approve the March 26, 2014 minutes as presented 

by a four to one vote, with Director Tucker opposed.  
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PUBLIC COMMENT 

 

There was no public comment. 

 

 

ITEMS FROM THE 

FINANCE DIRECTOR 

 

Approval of Payables 

Mr. Campbell presented for approval the Schedule of Payables for April 2014 

in the amount of $17,828.09, including checks 1128 through 1133.  

 

Upon motion duly made by Director Meline, and seconded by Director 

Lorentzen, it was unanimously, 

 

RESOLVED to approve the April Schedule of Payables, in the 

amount of $17,828.09, including the check numbers listed above, as follows:  

 Coloradoan Media Group.– $24.01 

 Gregory A. White, Attorney - $405.00 

 Murray Dahl Kuechenmeister & Renauld LLP – $1,125.00 

 Pinnacle Consulting Group, Inc. – $12,144.88 

 Poysti & Adams, LLC. - $2,129.20 

 Shannon & Associates - $2,000.00 

 

Mr. Campbell presented the invoice that was submitted to Timnath 

Development Authority (TDA) last month in the amount of $75,935.55 for 

their portion of the 2013 expenses associated with the East Side Detention 

Facility, and Larimer and Weld Canal Crossing Structure projects. TDA has 

agreed to reimburse 25% of all the expenses incurred. Manager Myers stated 

he received a confirmation from Don Taranto that the Authority will receive 

the payment electronically by Friday April 25, 2014. 

 

Financial Report 

Mr. Campbell presented the financial report as of March 31, 2014, including 

the cash position report, the cash encumbrance report and the work order 

status update.  

 

Mr. Campbell reviewed his new report, which outlines the revenues received 

from each of the entities and the two types of revenues received, which are: 

Stormwater Service Fees and System Development fees. Mr. Campbell asked 

if this is responsive to Director Lorentzen’s request, and it was.  

 

Director Sampley asked about the timeline associated with collecting the fees 

from Larimer County and Mr. Campbell stated the assessments have been 

billed, and payments are currently being received. The collection reports will 

be provided to Larimer County on a monthly basis. 
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CONSULTANT 

REPORTS 

 

ENGINEER’S REPORT 

Ms. Faucett presented the Engineer’s Report.  

 

On-Going Work 

Hydrology Review of Boxelder Basin: The hydrology review of the Boxelder 

Basin is done and the final model from ICON has been received. The design 

information (elevation, storage, and discharge) for ESDF has been inserted 

into the model to determine what changes need to be made. In general, ESDF 

now requires less volume with a discharge that is slightly higher than the 

previous design.  

 

Middle Basin/Larimer and Weld Canal Crossing Structure (LWCCS): The 

new hydrology model also adjusted the inflow hydrographs (spills) into the 

Larimer and Weld Canal. The original design for the side spill weir had set 

the elevation for the weir on the south side of the bank at the maximum water 

surface elevation for the canal when it is conveying the maximum irrigation 

flows of 1,000 cfs.  The inflow hydrographs into the canal have changed with 

the new model and subsequently the spills out of the canal (outflow 

hydrographs) have changed as well. The modeling for the Larimer and Weld 

Canal based on the new hydrology model is almost complete. The controlling 

goal for both the ESDF design and the Larimer and Weld Canal is to reduce 

the flows enough so that when the 2 additional box culverts are open under I-

25 there are no spills towards Timnath. 

 

ESDF 

Hydrology and Geotechnical Data Report for State Engineer: The revised 

spillway elevation is at 5013 and the new top of dam is at 5018. The previous 

design had a spillway elevation of 5017 and a top of dam at 5022. Because of 

the reduced dam size the seepage and stability analysis is being revised by 

Brierley. Brierley just received the revised grading for the dam this week, so 

they have just started this effort.   

 

Spillway Design: Once the revised design for ESDF and the updated 

modeling of LWCCS works to ensure there are no spills towards Timnath 

with the opening of the I-25 boxes, the dam break analysis will be updated. 

With the smaller dam height and less volume being stored behind the dam, 

this should show a reduction in the required spillway length. 

 

404 Permit Application: There is forward progress on the preparation of the 

design plans for the revised ESDF. These plans are needed to submit to both 

the State Engineer for their review and also as part of the 404 permit 

application. 

 

The delay in the application has been the construction plans which have now 
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been received.  The set of plans are far enough along that they can be 

submitted for the 404 permit application.  They can also be given to Duane 

Smith so that he can provide a scope of work for a peer review.  The plans do 

not have to be 100% complete to be submitted to the Corps of Engineers, but 

the plans should provide enough information including the impact to the 

wetlands, which they do. 

 

Again, it should be noted that the biggest issue with the 404 permit is the 

review time and the public process required as part of that review.  In general 

Individual Permits take between 3 to 6 months to get through the review and 

public process, so this is a critical path issue. 

 

CLOMR Scope of Work: Work will begin on the CLOMR once the final 

design for ESDF and LWCCS is complete, which means completion of the 

plans to at least a 75% level. The CLOMR will likely take at least 3 months 

to prepare. First submittal will be to the City of Fort Collins, then Larimer 

County Flood review board and finally to FEMA. This effort will run 

concurrently with the 404 permit application and final approvals from the 

State Engineer. 

 

Peer Review of ESDF: Andrea has spoken to Duane Smith of Smith 

Geotechnical and asked for a scope of work for the peer review. Mr. Smith 

has stated that he would like to see the construction drawings before he 

prepares a scope of work for the peer review so he has a better idea of the 

complexity of the proposed design. Ayres should have a set of plans prepared 

with enough within the next 2 weeks.   

 

Next Steps for ESDF: Finalizing the Value Engineering redesign for ESDF 

and preparing the construction plans. 

 

County Road 52 Design: Ms. Faucett reported that work will begin once the 

IGA is signed and the Value Engineering work is complete. 

 

Property Acquisition and Easement Descriptions: The required easements 

may be reduced with the revised design. If so, the revised legal descriptions 

will be provided to Marge Moore of Shannon & Associates. 

 

Director Sampley noted the Hydrology draft is completed, it however will not 

be submitted to FEMA individually, but included with CLOMR.  It will be 

forwarded to Mark Peterson, of Larimer County, and Don Taranto for review 

and it can be sent to other entities as well before submitting. 
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ITEMS FROM  

AUTHORITY 

MANAGER 

 

 

 

First Amendment of Original IGA and CR52 IGA Approval: Language has 

been added to the First Amendment of the Original IGA adding a sunset date.  

Based on this change both these documents have been approved and multiple 

copies executed by Larimer County.  These copies are now being routed 

through to the entities for execution. Wellington has agreed to the rewording 

of the First Amendment. The City of Fort Collins will review this wording in 

their Council meeting on May 6th.  Assuming City approval these documents 

should be fully executed by the May 9th, allowing review and execution of 

the CWCB Contracts. 

 

Colorado Water Conservation Board (CWCB) Contract Review: Greg White, 

Kutak Rock (Bond Counsel), and Pinnacle Consulting have begun review of 

all three CWCB contract documents.  This review is targeted for completion 

by May 21st and will be reported at the next Board Meeting on May 28th.  

This should allow the Board to review these documents at the same Board 

meeting. Based on the Authority Board’s recommendation, the contract will 

be executed and submitted to CWCB and the State Controller for final 

approval. CWCB estimates four to six weeks processing time for final 

approval. 
  

Erosion Control treatment of the Fenno Property and Inlet Canal: Based off 

email polling of the Board, the attached proposal for drill seeding of a portion 

of the Fenno Property has been authorized.  Based on this action,  Manager 

Myers requests the following: 

 

a. Manager Myers presented the Drilled Seeding Proposal from Bobby 

Goeman of Larimer County Weed Control (LCWC) for ratification and 

approval of the total cost of $6285.40 (based on estimate of 8 hours of work 

and cost of seed).  Manager Myers got consensus to move forward with this 

proposal from four members of the Board via an email poll conducted on 

April 10
th

. Upon motion duly made by Director Lorentzen, and seconded by 

Director Meline, and following review and discussion, it was  

 

RESOLVED to ratify the approval of the Drilled Seeding Proposal, 

by a four to one vote, as Director Tucker abstained from voting. 

 

b. Manager Myers requested authorization and approval be given to 

Bobby Goeman of Larimer County Weed Control (LCWC), based on the 

email quote, to allow LCWD to spray the Fenno property to control the 

Kochia weed on the property when their monitoring deems the time is right.  

Total cost is $1100 (based on estimate of 5 hours of work and cost of 

herbicide). Upon motion duly made by Director Lorentzen, and seconded by 

Director Reed, and following review and discussion, it was  

 

RESOLVED to approve authorization to Bobby Goeman of Larimer 
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County Weed Control to spray the Fenno property, by a four to one vote, as 

Director Tucker abstained from voting. 

 

c. Manager Myers requested authorization and approval be given to All 

Terrain Environmental (ATE) based on the letter proposal to allow ATE to 

remove the silt fence on the Fenno property and the wattles in the Inlet Canal.  

The cost to remove the Silt Fence is $2040 (3400 lf X $0.60/l.f.) and the cost 

of the Wattle Removal is $550 (10hrs X $40/hr + $150 disposal fee) for a 

total overall cost of $2590). Upon motion duly made by Director Reed, and 

seconded by Director Meline, and following review and discussion, it was 

unanimously  
 

RESOLVED to approve authorization to All Terrain Environmental 

to remove the silt fence on the Fenno property and the wattles in the Inlet 

Canal. 

 

Procurements Resolution: Based on direction from President Sampley, Greg 

White has prepared a draft of a resolution to allow the Authority Manager to 

execute documents approved by the Board and procure services within 

certain dollar limits. 

 

After some discussion several items were identified for further revisions and 

rewording.  These items included a provision to poll the Board for consensus 

on urgent items with ratification at the next Board meeting and the Manager’s 

ability to sign for items previously approved by the Board.  

 

Director Sampley requested the Resolution be revised based on what was 

discussed tonight and should be readdressed at the next meeting.  He also 

advised that the drafted Resolution be distributed to the Board within the next 

couple of weeks. 

 

Appraisal Services: Manger Myers presented the Service Agreement for 

additional work required by Shannon and Associates in the amount of $5,500 

for approval. The attached Service Agreement outlines additional work based 

on the complexity of the Day Property issues related to the Schnorr lease and 

other issues.  This is a negotiated amount that will not change going forward. 

Upon motion duly made by Director Lorentzen, and seconded by Director 

Meline, and following review and discussion, it was  

 

RESOLVED to approve the Service Agreement for additional work 

required by Shannon and Associates, by a four to one vote, with Director 

Tucker opposed. 
 

Golf Course Coordination: Manager Myers has initiated further discussions with the 

owners of the Mountain Vista Golf Course.  The central issue we are trying to reach 
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consensus on the selection of a golf course architect.  Site issues will be addressed as 

soon as the golf course architect is selected. 

 

Lake Canal Reservoir Agreement: Manager Myers met with Rodney Nelson 

and Justin Green on April 15th to discuss the latest iteration of this agreement 

based on the Reservoir Company’s review of this document.  This document 

will be reviewed in detail in Executive Session.  

 

 

OTHER MATTERS  

 

 

Director Tucker asked Andrea Faucett for clarification regarding the 

earthwork associated with the East Side Dam.  Ms. Faucett stated she would 

find out an amount of earthwork and report back. 

 

Director Tucker requested Manager Myers investigate the sediment 

accumulating near the sheet piling installation at the east end of the Inlet 

Canal. 

 

 

EXECUTIVE SESSION 

 

 

Director Sampley moved to go into Executive Session in compliance with 

requisite statutory procedures under the Colorado Executive Session Laws, 

for the Board to discuss a strategy relative to negotiations, pursuant to C.R.S.  

§ 24-6-402(4)(a)(e). Upon motion duly made by Director Lorentzen, and 

seconded by Director Meline, it was unanimously  

 

RESOLVED to convene an Executive Session, pursuant to C.R.S. 

§ 24-6-402(4)(a)(e), “Concerning the purchase, acquisition, lease, transfer, or 

sale of any real, personal, or other property interest, and “determining 

positions relative to matters that may be subject to negotiations; developing 

strategy for negotiations; and instructing negotiators.” 

 

Manager Myers reported: “It is April 23, 2014, and the time is 5:00 p.m. I am 

the Manager for Boxelder Basin Regional Stormwater Authority. As required 

by the Colorado Open Meetings Law, this Executive Session is being 

recorded.” 

 

Present at the Executive Session: Director Ken Sampley, Director Larry 

Lorentzen, Director Vic Meline, Director Lee Tucker, Director George Reed, 

Andrea Faucett, Manager Stan Myers, and Greg White. 

 

No decisions or actions were taken in the Executive Session.  

  

The Executive Session concluded at 5:45 p.m. 

 

All present at the beginning of the Executive Session were present at the 

Adjournment of the Executive Session. 
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ADJOURNMENT 

 

There being no further business to come before the Board, and upon motion 

duly made by Director Lorentzen, and seconded by Director Tucker, the 

meeting was adjourned, by unanimous vote, at 5:48 p.m. 

 

 

 

The foregoing constitutes a true and correct copy of the 

minutes of the above-referenced meeting. 

 

      Respectfully submitted, 

 

 

    

    

   

      Crystal C. Albani, Secretary for the Meeting 
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RESOLUTION TO AMEND 2014 BUDGET 

 

 

 COMES NOW, Ken Sampley, the President of the BOXELDER BASIN REGIONAL 

STORMWATER AUTHORITY, and certifies that at a regular meeting of the Board of 

Directors of the Authority held Wednesday, the 28th day of May, 2014, at 4:00 p.m., at the 

Leeper Center, 3800 Wilson Avenue, Wellington, Colorado, the following Resolution was 

adopted by affirmative vote of a majority of the Board of Directors, to-wit: 

 

 

WHEREAS, the Board of Directors of the Boxelder Basin Regional Stormwater 

Authority appropriated funds for the fiscal year 2014 as follows: 

 

Capital Fund  $10,070,960 

 

and; 

 

WHEREAS, the necessity has arisen for additional expenditures and transfers by the 

Authority due to additional costs which could not have been reasonably anticipated at the 

time of adoption of the budget, requiring the expenditure of funds in excess of those 

appropriated for the fiscal year 2014; and 

 

WHEREAS, funds are available for such an expenditure and transfer from surplus 

revenue funds of the Authority; 

 

NOW, THEREFORE, BE IT RESOLVED that the Board of Directors of the Boxelder 

Basin Regional Stormwater Authority shall and hereby does amend the budget for the 

fiscal year 2014 as follows: 

 

Capital Fund  $10,196,955 

 

BE IT FURTHER RESOLVED, that such sums are hereby appropriated from the 

revenues of the Authority to the Capital Fund for the purpose stated. 
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 ADOPTED THIS 28TH DAY OF MAY, 2014. 

 

 

BOXELDER BASIN REGIONAL STORMWATER 

AUTHORITY 
 

 

 

           

   President 

 

 

(SEAL) 

 

 

 

ATTEST: 

 

 

 

By:         

        Secretary 
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Loan Contract C150352 
Page 1 of 12 

BORROWER: BOXELDER BASIN REGIONAL STORMWATER AUTHORITY, A DRAINAGE AUTHORITY 
CONTRACT NO: C150352 
PROJECT AMOUNT $1,000,000 
LOAN SERVICE FEE $10,000 
LOAN AMOUNT $1,010,000 

Formatted: Header distance from edge:  0.45"
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AGENCY NAME:  COLORADO WATER CONSERVATION BOARD 
AGENCY NUMBER:  PDA 
CONTRACT TYPE: LOAN/PUBLIC 
CWCB CMS #65323 
 

 

L O A N   C O N T R A C T  

(STANDARD CONTRACT – WAIVER #160 – APPROVED NOVEMBER 10, 2003)  

 THIS CONTRACT, made between the State of Colorado for the use and benefit of the 
Department of Natural Resources, Colorado Water Conservation Board (“CWCB” or 
“STATE”), Boxelder Basin Regional Stormwater Authority, 1627 East 18

th
 Street, Loveland, 

Colorado, 80538, a drainage authority pursuant to C.R.S. §29-1-204.2, (“BORROWER” OR 

“AUTHORITY”). 

F A C T U A L   R E C I T A L S 

1.  Authority exists in the law, and funds have been budgeted, appropriated and otherwise 
made available and a sufficient unencumbered balance thereof remains available for 
encumbering and subsequent payment of this CONTRACT under: Contract 
Encumbrance No. C150352, Fund Number 424, Appropriation Code M13, Organization 
YYYY, GBL B352, Program WTRC, Object Code 5560, Reporting Category 0352. 
Required approval, clearance, and coordination have been accomplished from and with 
appropriate agencies; and 

2.  On May 14, 2013, the CWCB approved a loan request from the BORROWER for the 
Larimer and Weld Canal Crossing Structure Project (“PROJECT”). The PROJECT is for the 
construction of a structure designed to convey water from Boxelder Creek across the 
Larimer-Weld Canal for the purpose of regional flood control improvements. This loan 
was approved as a 15 year loan at an interest rate of 2.75%; and 

3.  ThE PROJECT SUMMARY, attached as APPENDIX 1 and incorporated herein, contains 
BORROWER Information (Section 1), the PROJECT Description (Section 2), CWCB’s 
authority for making this loan (Section 3), and CWCB Approval and Legislative 
Authorization which identifies the amount of the loan and the terms of repayment 
(Section 4); and  

4.  The CWCB now desires, by this CONTRACT, to loan money to the BORROWER for this 
PROJECT upon mutually agreeable terms and conditions. 

THEREFORE, in consideration of the mutual and dependent covenants contained 
herein, the parties agree as follows: 
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A. LOAN PROVISIONS 

1. Loan Service Fee.  The amount of the loan (LOAN AMOUNT) shall include (1) the 
amount of the funds loaned by the CWCB to the BORROWER for the PROJECT and (2) 
a service fee of one percent (1%) of the PROJECT amount. In the event that the 
BORROWER does not use the LOAN AMOUNT authorized, the parties shall amend this 
CONTRACT to revise the LOAN AMOUNT including adjustment of the service fee to reflect 
1% of the actual LOAN AMOUNT disbursed to the BORROWER.   

2. Contract Amendment Service Fees.  Under certain circumstances, the BORROWER 
shall be assessed a fee for amending the CONTRACT. 

a. A service fee shall be imposed on the BORROWER for amendments processed for 
the benefit of the BORROWER and necessary for the BORROWER’S course of 
business but not necessary for the CWCB, including, but not limited to, a change 
in BORROWER name, assignment of CONTRACT, substitution of collateral, loan 
payment deferments in excess of 3 per loan, and loan consolidation.  
Amendments in the course of CWCB business, including, but not limited to, loan 
payment deferments (up to 3 per loan), and changes in terms of loan repayment 
will be processed at no additional charge to the BORROWER.  

b. The amount charged shall be in accordance with the fee rate structure set forth in 
the CWCB Loan Service Charge Policy in effect at the time the BORROWER shall 
request an amendment.  The current fee for an amendment is $1,000.   

c. The BORROWER shall remit the service fee to the CWCB prior to initiation of the 
amendment.  Any service fee remitted to the CWCB cannot be refunded 

3. Promissory Note Provisions.  The CWCB agrees to loan to the BORROWER an 
amount not to exceed the LOAN AMOUNT and the BORROWER agrees to repay the loan in 

accordance with the terms as set forth in the PROMISSORY NOTE, attached hereto as 

APPENDIX 2 and incorporated herein.  The PROMISSORY NOTE shall identify the LOAN 

AMOUNT.  If the amount of loan funds disbursed by the CWCB to the BORROWER differs 
from the LOAN AMOUNT, the parties agree to amend this CONTRACT, including its 
appendices where necessary, to revise the LOAN AMOUNT, provided that, unless agreed 
upon in writing by the Borrower (authorized by the board of the Borrower), the CWCB 
shall not disburse to the borrower, and the Borrower shall not be obligated to repay any 
loan amount in excess of $1,010,000 (plus interest thereon). 

4. Interest Prior to Project Completion.  As the loan funds are disbursed by the CWCB 
to the BORROWER, interest shall accrue at the rate set by the CWCB for this loan. The 
CWCB shall calculate the amount of the interest that accrued prior to PROJECT’S 
substantial completion (as determined by the CWCB) and notify BORROWER of such 
amount.  The BORROWER shall repay that amount to the CWCB either within ten (10) 
days from the date of notification from the CWCB, or, at the CWCB'S discretion, said 
interest shall be deducted from the final disbursement of loan funds that the CWCB 
makes to the BORROWER. 
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5. Return of Unused Loan Funds.  Any loan funds disbursed but not expended for the 
PROJECT in accordance with the terms of this CONTRACT shall be remitted to the CWCB 
within 30 calendar days from notification from the CWCB of either (1) completion of the 
PROJECT or (2) determination by the CWCB that the PROJECT will not be completed.     

6. Borrower's Authority To Contract.  The BORROWER warrants that it has full power and 
authority to enter into this CONTRACT. The execution and delivery of this CONTRACT and 
the performance and observation of its terms, conditions and obligations have been 

duly authorized by all necessary actions of the BORROWER.  The BORROWER’S 

AUTHORIZING RESOLUTION OR ORDINANCE is attached as APPENDIX 3 and incorporated 
herein.   

7. Attorney's Opinion Letter.  Prior to the execution of this CONTRACT by the CWCB, the 
BORROWER shall submit to the CWCB a letter or letters from its bond counsel or general 
counsel stating, as applicable, that it is the bondsuch counsel’s opinion that 

a. the CONTRACT has been duly executed by officers of the BORROWER who are duly 
elected or appointed and are authorized to execute the CONTRACT and to bind the 
BORROWER; and 

b. the resolutions or ordinances of the BORROWER authorizing the execution and 
delivery of the CONTRACT were duly adopted by the governing bodies of the 
BORROWER; and 

c. there are no provisions in the Colorado Constitution or any other state or local law 
that prevent this CONTRACT from binding the BORROWER; and 

d. the CONTRACT will be valid and binding against the BORROWER if entered into by the 
CWCB; and 

e. the BORROWER was formed and is operated as a drainage authority pursuant to the 
provisions of C.R.S. §29-1-204.2. 

8. Pledge of revenues.  The BORROWER irrevocably pledges to the CWCB, for purposes 
of repayment of this loan, revenues levied for that purpose as authorized in APPENDIX 3 
and any other funds legally available to the BORROWER, in an amount sufficient to pay 
the annual payment due under this CONTRACT (as more particularly defined in 
Appendix 3, “PLEDGED REVENUES”). Further, the BORROWER agrees to: 

a.  Segregation of Pledged Revenues.  The BORROWER shall set aside and keep the 
PLEDGED REVENUES in an account separate from other BORROWER revenues and 
warrants that these revenues will not be used for any other purpose. 

b.  Establish Security Interest. The BORROWER has duly executed a SECURITY 

AGREEMENT, attached hereto as APPENDIX 4 and incorporated herein, to provide a 
security interest to the CWCB in the PLEDGED REVENUES. The CWCB shall have 
priority over all other competing claims for said revenues, except for the liens of 
the BORROWER’S existing loans as listed in Section 5 (Schedule of Existing Debt), of 
the PROJECT SUMMARY, which sets forth the position of the lien created by this 
CONTRACT in relation to any existing lien(s).  
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c.  Rate Covenant.  Pursuant to its statutory authority and as permitted by law, the 
BORROWER shall take all necessary actions consistent therewith during the term of 
this CONTRACT to establish, levy and collect rates, charges and fees as described 
in APPENDIX 3, in amounts sufficient to pay this loan as required by the terms of 
this CONTRACT and the PROMISSORY NOTE, to cover all expenditures for operation 
and maintenance and emergency repair services, and to maintain adequate debt 
service reserves, including obtaining voter approval, if necessary, of increases in 
the BORROWER’S  rate schedule or taxes, if applicable.  

d.  Debt Service Reserve Account.  To establish and maintain the debt service 
reserve account, the BORROWER shall deposit an amount equal to one-tenth of an 
annual payment into its debt service reserve fund on the due date of its first annual 
loan payment and annually thereafter for the first ten years of repayment of this 
loan, until the amount on deposit therein is equal to an annual payment. In the 
event that the BORROWER applies funds from this account to repayment of the 
loan, the BORROWER shall replenish the account within ninety (90) daysno later 
than the April 1 immediately succeeding the date of withdrawal of the funds. 

e.  Additional Debts or Bonds.  The BORROWER shall not issue any indebtedness 
payable from the PLEDGED REVENUES and having a lien thereon which is superior 
to the lien of this loan.  The BORROWER may issue parity debt only with the prior 
written approval of the CWCB, provided that: 

i.  The BORROWER is currently and at the time of the issuance of the parity debt 
in substantial compliance with all of the obligations of this CONTRACT, 
including, but not limited to, being current on the annual payments due under 
this CONTRACT and in the accumulation of all amounts then required to be 
accumulated in the BORROWER’S debt service reserve fund; 

ii.  The BORROWER provides to the CWCB a Parity Certificate from an 
independent certified public accountant certifying that, based on an analysis of 
the BORROWER’S revenues, for 12 consecutive months out of the 18 months 
immediately preceding the date of issuance of such parity debt, the 
BORROWER’S revenues are sufficient to pay its annual operating and 
maintenance expenses, annual debt service on all outstanding indebtedness 
having a lien on the pledged revenues, including this loan, the annual debt 
service on the proposed indebtedness to be issued, and all required deposits 
to any reserve funds required by this CONTRACT or by the lender(s) of any 
indebtedness having a lien on the pledged revenues.  The analysis of 
revenues shall be based on the BORROWER’S current rate structure or the rate 
structure most recently adopted.  No more than 10% of total revenues may 
originate from tap and/or connection fees. 

The BORROWER acknowledges and understands that any request for approval of 
the issuance of additional debt must be reviewed and approved by the CWCB 
Director prior to the issuance of any additional debt. 

The foregoing limitations shall not apply to [DESCRIBE OTHER TWO LOAN 
CONTRACTS] entered into on the date hereof and secured by the Pledged 
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revenue on a parity with this loan. 

 

f.  Annual Statement of Debt Coverage. Each year during the term of this 
CONTRACT, the BORROWER shall submit to the CWCB an annual audit report and a 
certificate of debt service coverage from a Certified Public Accountant.  

9. Pledged Revenues During Loan Repayment. The BORROWER shall not sell, convey, 
assign, grant, transfer, mortgage, pledge, encumber, or otherwise dispose of the 
PLEDGED REVENUES, so long as any of the principal, accrued interest, and late 
charges, if any, on this loan remain unpaid, without the prior written concurrence of 
the CWCB.   

10. Release After Loan Is Repaid.  Upon complete repayment to the CWCB of the entire 
principal, all accrued interest, and late charges, if any, as specified in the PROMISSORY 

NOTE, the CWCB agrees to release and terminate any and all of the CWCB'S right, title, 
and interest in and to the PLEDGED REVENUES. 

11. Warranties. 

a.  The BORROWER warrants that, by acceptance of the loan under this CONTRACT and 
by its representations herein, the BORROWER shall be estopped from asserting for 
any reason that it is not authorized or obligated to repay the loan to the CWCB as 
required by this CONTRACT. 

b.  The BORROWER warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the BORROWER, to 
solicit or secure this CONTRACT and has not paid or agreed to pay any person, 
company, corporation, individual, or firm, other than a bona fide employee, any fee, 
commission, percentage, gift, or other consideration contingent upon or resulting 
from the award or the making of this CONTRACT. 

c.  The BORROWER warrants that the PLEDGED REVENUES and COLLATERAL for this 
loan are not encumbered by any other deeds of trust or liens of any party other 
than the CWCB or in any other manner, except for any existing lien(s) identified in 
Section 5 (Schedule of Existing Debt) of the PROJECT SUMMARY, which sets forth 
the position of the lien created by this CONTRACT in relation to any existing lien(s).  

12. Remedies For Default.  Upon default in the payments to be made by the BORROWER 
under this CONTRACT, or default in the performance of any covenant or agreement 
contained herein, the CWCB, at its option, may:  

a. suspend this CONTRACT and withhold further loan disbursements pending corrective 
action by the BORROWER, and if the BORROWER does not cure the default as 
provided for below, permanently cease loan disbursements and deem the PROJECT 
substantially complete; 

b. exercise its rights under any appendices to this CONTRACT, including, but not limited 
to, the PROMISSORY NOTE and SECURITY AGREEMENT; and/or 
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c.  take any other appropriate action.   

The CWCB shall provide written notice to the BORROWER of any such default and shall 
give the BORROWER an opportunity to cure within thirty (30) days of receipt of such 
notice.  All remedies described herein may be simultaneously or selectively and 
successively enforced. The CWCB may enforce the provisions of this CONTRACT at its 
option without regard to prior waivers of previous defaults by the BORROWER, through 
judicial proceedings to require specific performance of this CONTRACT, or by such other 
proceedings in law or equity as may be deemed necessary by the CWCB to ensure 
compliance with provisions of this CONTRACT and the laws and regulations under which 
this CONTRACT is executed.  The CWCB'S exercise of any or all of the remedies 
described herein shall not relieve the BORROWER of any of its duties and obligations 
under this CONTRACT. 

13. Operation of Project.  The BORROWER shall, without expense or legal liability to the 
CWCB, manage, operate and maintain the PROJECT continuously in an efficient and 
economical manner. 

14. Borrower's Liability Insurance.   

a. Because the BORROWER is a “public entity” within the meaning of the Colorado 
Governmental Immunity Act, CRS 24-10-101, et seq., as amended (“Act”), the 
BORROWER shall at all times maintain such liability insurance, by commercial policy 
or self-insurance as is necessary to meet its liabilities under the Act. 

b. Prior to the disbursement of any loan funds, the BORROWER shall provide the CWCB 
with an Acord Form 25 or other form satisfactory to the CWCB evidencing said 
insurance and shall provide the CWCB with documentation of renewals of said 
insurance.  

15. Additional Contract Requirements.  Any additional CONTRACT requirements are set 
forth in Additional Contract Requirement (Section 6) of the PROJECT SUMMARY. 

B.  PROJECT PROVISIONS 

1. Construction Fund Program Procedures.  During the completion of the PROJECT, the 
BORROWER shall adhere to the CWCB Construction Fund Program Procedures 
(Section 7) of the PROJECT SUMMARY. 

2. Eligible Expenses.  The PROJECT expenses for which the BORROWER is eligible for 
loan disbursements are listed in Eligible Expenses (Section 8) of the PROJECT 

SUMMARY. 

3. Loan Disbursements.  The CWCB shall disburse loan funds in accordance with the 
Disbursement Schedule (Section 9) of the PROJECT SUMMARY. 

4. Time for Performance.  The BORROWER recognizes that time is of the essence in the 
performance of all of its obligations under this CONTRACT.  Therefore, the BORROWER 
shall complete the PROJECT within the time specified in Time for Performance (Section 
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10) of the PROJECT SUMMARY. 

5. Indemnification by the Construction Firm.  The BORROWER shall require all 
construction firms and their subcontractors to indemnify the STATE and the BORROWER 
against all liability and loss, and against all claims and actions based upon or arising 
out of damage or injury, including death, to persons or property, caused by any acts or 
omissions of those parties or sustained in connection with the performance of any 
contract related to the PROJECT or by conditions created thereby, or based upon any 
violation of any statute, ordinance, or regulation, and the defense of any such claims or 
actions. 

6. Liability Insurance during Construction.  During construction of the PROJECT, the 
BORROWER shall require the construction firm(s) and any subcontractors to maintain the 
following insurance coverage in the limits shown during the term of their contracts for 
the construction of the PROJECT. The BORROWER shall provide the CWCB with an Acord 
Form 25 evidencing said insurance prior to commencement of construction, maintained 
until construction is complete, and shall provide the CWCB with documentation of 
renewals of said insurance. No payments shall be made to the BORROWER unless all 
insurance certificates are current. 

a.  Worker's compensation and employer's liability insurance in the required statutory 
amounts. 

b.  Automobile liability insurance that includes coverage for all owned, non-owned and 
hired vehicles with minimum limits of $1,000,000 combined single limit for bodily 
injury and property damage.   

c.  Commercial general liability insurance with minimum limits of $1,000,000 combined 
single limit for each occurrence and $2,000,000 general aggregate.  This insurance 
coverage shall include products/completed operations and bodily injury/property 
damage.  

C.   GENERAL PROVISIONS 

1. Periodic Inspections.  Throughout the term of this CONTRACT, the BORROWER shall 
permit a designated representative of the CWCB to make periodic inspections of the 
PROJECT. Such inspections shall cover the condition of the PROJECT, operating records, 
maintenance records, and financial records.  These inspections are solely for the 
purpose of verifying compliance with the terms and conditions of this CONTRACT and 
shall not be construed nor interpreted as an approval of the actual design, construction 
or operation of any element of the PROJECT facilities. 

2. Applicable Laws.  The BORROWER shall strictly adhere to all applicable federal, state, 
and local laws and regulations that are in effect or may hereafter be established 
throughout the term of this CONTRACT.  

3.  Designated Agent Of The CWCB.  The CWCB’s employees are designated as the 
agents of the CWCB for the purpose of this CONTRACT.  
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4. Assignment.  The BORROWER may not assign this CONTRACT except with the prior 
written approval of the CWCB.  

5. Contract Relationship.  The parties to this CONTRACT intend that the relationship 
between them under this CONTRACT is that of lender-borrower, not employer-employee. 
 No agent, employee, or servant of the BORROWER shall be, or shall be deemed to be, 
an employee, agent, or servant of the CWCB.  The BORROWER shall be solely and 
entirely responsible for its acts and the acts of its agents, employees, servants, 
engineering firms, construction firms, and subcontractors during the term of this 
CONTRACT.  

6. Integration of Terms.  This CONTRACT is intended as the complete integration of all 
understandings between the parties.  No prior or contemporaneous addition, deletion, 
or other amendment hereto shall have any force or affect whatsoever unless embodied 
herein in writing.  No subsequent renewal, addition, deletion, or other amendment 
hereto shall have any force or effect unless embodied in a written CONTRACT executed 
and approved pursuant to State fiscal rules, unless expressly provided for herein. 

7. Controlling Terms.  In the event of conflicts or inconsistencies between the terms of 
this CONTRACT and conditions as set forth in any of the appendices, such conflicts or 
inconsistencies shall be resolved by reference to the documents in the following order 
of priority:  (1) Colorado Special Provisions, provided that the parties hereby agree that, 
for the purposes of such Special Provisions, (a) “Contractor” shall mean BORROWER (2) 
the remainder of this CONTRACT, and (3) the Appendices. 

8. Casualty and Eminent Domain.  If, at any time, during the term of this CONTRACT, 
(a) the BORROWER'S PROJECT facilities including buildings or any portion thereof, are 
damaged or destroyed, in whole or in part, by fire or other casualty, or (b) title to or use 
of the PROJECT facilities or any part thereof shall be taken under the exercise of the 
power of eminent domain, the BORROWER shall cause the net proceeds of any 
insurance claim or condemnation award to be applied to the prompt replacement, repair 
and restoration of the PROJECT facilities or any portion thereof, or to repayment of this 
loan. Any net proceeds remaining after such work has been completed or this loan has 
been repaid, shall be retained by the BORROWER.  If the net insurance proceeds are 
insufficient to pay the full cost of the replacement, repair and restoration, the 
BORROWER shall complete the work and pay any cost in excess of the net proceeds.  In 
the event BORROWER chooses to repay the loan, BORROWER shall remain responsible 
for the full LOAN AMOUNT outstanding regardless of the amount of such insurance 
proceeds or condemnation award.   

9. Captions.  The captions and headings contained in this CONTRACT are for convenience 
and reference only and shall not be construed so as to define or limit the terms or 
provisions contracted herein.  

10. CWCB'S Approval.  This CONTRACT requires review and approval of plans, 
specifications, and various other technical and legal documents.  The CWCB'S review 
of these documents is only for the purpose of verifying BORROWER'S compliance with 
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this CONTRACT and shall not be construed or interpreted as a technical review or 
approval of the actual design or construction of the PROJECT.  Notwithstanding any 
consents or approvals given to the BORROWER by the CWCB on any such documents, 
BORROWER and any of its consultants, by preparing any such documents, shall be 
solely responsible for the accuracy and completeness of any of said documents. 

11. Waiver.  The waiver of any breach of a term of this CONTRACT shall not be construed as 
a waiver of any other term or of any subsequent breach of the same term.   

12. Addresses for mailing.  All notices, correspondence, or other documents required by 
this CONTRACT shall be delivered or mailed to the addresses shown in the PROJECT 

SUMMARY, Section 1 for the BORROWER and to the address below for the CWCB: 

Colorado Water Conservation Board 
Attn:  Construction Fund Section 
1313 Sherman Street, Room 721 
Denver, CO  80203  
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Special Provisions 
The Special Provisions apply to all contracts except where noted in italics. 

 

1. CONTROLLER'S APPROVAL. CRS §24-30-202(1). This contract shall not be valid until it has been 
approved by the Colorado State Controller or designee. 

2. FUND AVAILABILITY. CRS §24-30-202(5.5). Financial obligations of the State payable after the 
current fiscal year are contingent upon funds for that purpose being appropriated, budgeted, and otherwise 
made available.  

3. GOVERNMENTAL IMMUNITY. No term or condition of this contract shall be construed or interpreted 
as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other provisions, of 
the Colorado Governmental Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 
U.S.C. §§1346(b) and 2671 et seq., as applicable now or hereafter amended. 

4. INDEPENDENT CONTRACTOR. Contractor shall perform its duties hereunder as an independent 
contractor and not as an employee. Neither Contractor nor any agent or employee of Contractor shall be 
deemed to be an agent or employee of the State. Contractor and its employees and agents are not entitled 
to unemployment insurance or workers compensation benefits through the State and the State shall not pay 
for or otherwise provide such coverage for Contractor or any of its agents or employees. Unemployment 
insurance benefits will be available to Contractor and its employees and agents only if such coverage is 
made available by Contractor or a third party. Contractor shall pay when due all applicable employment 
taxes and income taxes and local head taxes incurred pursuant to this contract. Contractor shall not have 
authorization, express or implied, to bind the State to any agreement, liability or understanding, except as 

expressly set forth herein. Contractor shall (a) provide and keep in force workers' compensation and 

unemployment compensation insurance in the amounts required by law, (b) provide proof thereof when 

requested by the State, and (c) be solely responsible for its acts and those of its employees and agents. 

5. COMPLIANCE WITH LAW. Contractor shall strictly comply with all applicable federal and State laws, 
rules, and regulations in effect or hereafter established, including, without limitation, laws applicable to 
discrimination and unfair employment practices. 

6. CHOICE OF LAW. Colorado law, and rules and regulations issued pursuant thereto, shall be applied in 
the interpretation, execution, and enforcement of this contract. Any provision included or incorporated 
herein by reference which conflicts with said laws, rules, and regulations shall be null and void. Any 
provision incorporated herein by reference which purports to negate this or any other Special Provision in 
whole or in part shall not be valid or enforceable or available in any action at law, whether by way of 
complaint, defense, or otherwise. Any provision rendered null and void by the operation of this provision 
shall not invalidate the remainder of this contract, to the extent capable of execution. 

7. BINDING ARBITRATION PROHIBITED. The State of Colorado does not agree to binding arbitration by 
any extra-judicial body or person. Any provision to the contrary in this contact or incorporated herein by 
reference shall be null and void. 
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8. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00. State or other public 
funds payable under this contract shall not be used for the acquisition, operation, or maintenance of 
computer software in violation of federal copyright laws or applicable licensing restrictions. Contractor 
hereby certifies and warrants that, during the term of this contract and any extensions, Contractor has and 
shall maintain in place appropriate systems and controls to prevent such improper use of public funds. If the 
State determines that Contractor is in violation of this provision, the State may exercise any remedy 
available at law or in equity or under this contract, including, without limitation, immediate termination of this 
contract and any remedy consistent with federal copyright laws or applicable licensing restrictions.  

9. EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. CRS §§24-18-201 and 24-50-507. 
The signatories aver that to their knowledge, no employee of the State has any personal or beneficial 
interest whatsoever in the service or property described in this contract. Contractor has no interest and shall 
not acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance 
of Contractor’s services and Contractor shall not employ any person having such known interests.   

10. VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4. [Not Applicable to intergovernmental 

agreements] Subject to CRS §24-30-202.4 (3.5), the State Controller may withhold payment under the 

State’s vendor offset intercept system for debts owed to State agencies for: (a) unpaid child support debts 

or child support arrearages; (b) unpaid balances of tax, accrued interest, or other charges specified in CRS 

§39-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the Department of Higher 

Education; (d) amounts required to be paid to the Unemployment Compensation Fund; and (e) other unpaid 
debts owing to the State as a result of final agency determination or judicial action. 

11. PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101. [Not Applicable to agreements relating 

to the offer, issuance, or sale of securities, investment advisory services or fund management 
services, sponsored projects, intergovernmental agreements, or information technology services or 
products and services] Contractor certifies, warrants, and agrees that it does not knowingly employ or 
contract with an illegal alien who will perform work under this contract and will confirm the employment 
eligibility of all employees who are newly hired for employment in the United States to perform work under 
this contract, through participation in the E-Verify Program or the Department program established pursuant 
to CRS §8-17.5-102(5)(c), Contractor shall not knowingly employ or contract with an illegal alien to perform 
work under this contract or enter into a contract with a subcontractor that fails to certify to Contractor that 
the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under this 

contract. Contractor (a) shall not use E-Verify Program or Department program procedures to undertake 

pre-employment screening of job applicants while this contract is being performed, (b) shall notify the 
subcontractor and the contracting State agency within three days if Contractor has actual knowledge that a 

subcontractor is employing or contracting with an illegal alien for work under this contract, (c) shall 
terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien 

within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course 
of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and 
Employment. If Contractor participates in the Department program, Contractor shall deliver to the 
contracting State agency, Institution of Higher Education or political subdivision a written, notarized 
affirmation, affirming that Contractor has examined the legal work status of such employee, and shall 
comply with all of the other requirements of the Department program. If Contractor fails to comply with any 
requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution of higher 
education or political subdivision may terminate this contract for breach and, if so terminated, Contractor 
shall be liable for damages. 

12. PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101. Contractor, if a natural 
person eighteen (18) years of age or older, hereby swears and affirms under penalty of perjury that he or 

she (a) is a citizen or otherwise lawfully present in the United States pursuant to federal law, (b) shall 

comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form of identification 
required by CRS §24-76.5-103 prior to the effective date of this contract. 
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           SPs Effective 
1/1/09 

 
          [END OF SPECIAL PROVISIONS] Formatted: Header distance from edge:  0.25"
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            Contract# C150352 

                  CMS#65323 

 

IN WITNESS WHEREOF, the parties hereto have executed this CONTRACT. 

* Persons signing for BORROWER hereby swear and affirm that they are authorized to act on BORROWER’s behalf and acknowledge that the 
State is relying on their representations to that effect.  

 
BORROWER:  

Boxelder Basin Regional Stormwater Authority,  

a drainage authority, pursuant to C.R.S. §29-1-

204.2 

 

BY:  

                        Signature 

 

NAME: __________________ 

 

TITLE:  __________________   

 

DATE:  __________________ 

  

  

Attest (Seal) 

 

BY: _______________________                    

 Signature 

       

NAME:    __________________ 

 

TITLE:     __________________ 

  

 DATE:    _________________ 

STATE OF COLORADO 

John W. Hickenlooper, Governor 

Department of Natural Resources  

Mike King, Executive Director 

 

BY:   

  

  

Name: Kirk Russell, P.E., Chief 

  Finance & Administration Section 

       Colorado Water Conservation Board 

 

DATE: _____________________  

  

 

Pre-Approved Form Contract Reviewer 

 

 

          BY: __________________________ 

        Peg Mason, CWCB Contracts Manager 

 

         DATE:________________________

 

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER 

 

CRS 24-30-202 requires that the State Controller approve all state contracts.  This contract is not valid and 

there are no loan funds available until the State Controller, or such assistant as he may delegate, has signed 

it. 

 

STATE CONTROLLER 
Robert Jaros, CPA, MBA, JD 

 

By_____________________________________ 

        Susan Borup, Controller, Department of Natural Resources 

 

Effective Date_____________________ 

Formatted: Header distance from edge:  0.45"
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Project Summary – Boxelder Basin Regional Stormwater Authority,  

a drainage authority pursuant to C.R.S. §29-1-204.2 

Contract No. C150352 

SECTION 1 –BORROWER INFORMATION 

 Name: Boxelder Basin Regional Stormwater Authority,  
  a drainage authority pursuant to C.R.S. §29-1-204.2 

 Address: 1627 East 18
th

 Street, Loveland, Colorado 80538 

 Contact: Stan Myers 

 Phone Number: 970-669-3611  

  E-mail address: stanm@pinnacleconsultinggroupinc.com 

Type of Entity:    The Boxelder Basin Regional Stormwater Authority is a 
drainage authority formed pursuant to and governed by C.R.S. §29-1-204.2 
and the Intergovernmental Agreement dated August 20, 2008, by and among 
the Board of Commissioners of Larimer County, Colorado, the City of Fort 
Collins, Colorado, and the Town of Wellington, Colorado, including all 
amendments thereto.  

Section 2 – Project Description 

A. Description of PROJECT: The BORROWER applied to the CWCB for a loan to be 
used for the construction of the Larimer and Weld Canal Crossing Structure 
Project, located in Larimer County, hereinafter referred to as the PROJECT, at an 
estimated total project cost of $1,139,000. The PROJECT consists of the 
construction of a structure designed to convey water from Boxelder Creek across 
the Larimer-Weld Canal. The purpose of this PROJECT is to pass the Boxelder 
Creek flood flows back into the Boxelder floodplain on the south side of the 
canal. This will reduce the risk of canal embankment failure during flood events. 

B. Description of Feasibility Study:  The CWCB has reviewed the Loan Feasibility 
Study, dated April 1, 2013, titled “Feasibility Study for Larimer and Weld Crossing 
Structure” prepared by Pinnacle Consulting Group, Inc. with engineering support 
from Andrea Faucett, P.E. of  Ayres Associates of Fort Collins, Colorado, which is 
incorporated herein by reference. The study was prepared in accordance with the 
CWCB guidelines. Based upon the feasibility report, the CWCB determined the 
PROJECT to be technically and financially feasible. 

SECTION 3 – CWCB’S AUTHORITY  

Construction Fund:  This loan is made pursuant to the provisions of §§ 37-60-119 
and 37-60-120, C.R.S., which authorize the CWCB to loan money for water projects 
from the CWCB Construction Fund for the benefit of the people of the state, provided 
that the BORROWER assures repayment of that money.  

Section 37-60-122(1)(b), C.R.S., authorizes the CWCB to make loans of up to 
$10,000,000 from the CWCB’s Construction Fund and the State Severance Tax Trust 
Fund Perpetual Base Account Fund without prior approval from the General 
Assembly. 
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SECTION 4 - BOARD APPROVAL  

At its May 14, 2013 meeting the CWCB approved a Small Project Loan, from the 
Construction Fund to the BORROWER, in an amount up to $1,000,000 for PROJECT 
costs not to exceed 90% of the cost of the PROJECT, with a loan origination fee of 1% 
in accordance with CWCB Policy No. 16 resulting in a loan origination fee of $10,000 

and a total loan amount of $1,010,100 at an interest rate of 2.75% per annum for a 
repayment term of 15 years.   

SECTION 5 – SCHEDULE OF EXISTING DEBT 

     No other debt, backed by Stormwater and Development Fee revenues, exists. [add 
reference to parity loans] 

SECTION 6 – ADDITIONAL CONDITIONS & CONTRACT REQUIREMENTS 

The Authority will not seek, and CWCB will not disburse, loan funds until the 
Authority has the right of possession to all property necessary for this East Side 
Detention Facility Project (CWCB Loan Contract No. C150353). If land is to be 
acquired through condemnation, this will be evidenced by an Order of Possession. 
If land is to be acquired through negotiated real estate contract(s), this will be 
evidenced by a binding real estate contract between the Authority and the property 
owner. 

 

SECTION 7 – CONSTRUCTION FUND PROGRAM PROCEDURES   

A. The BORROWER shall employ an engineer, registered in the state of Colorado to 
prepare plans and specifications for the PROJECT. 

B. Engineering contracts, plans and specifications must be submitted to the CWCB 
staff for verification of compliance with the terms of this CONTRACT when available 
prior to bidding. Any modifications to the plans and specifications must be 
approved in writing by the CWCB staff. 

C. For plans and specifications for all jurisdictional dams and reservoirs, as defined 
by § 37-87-105 C.R.S., the BORROWER shall provide a letter of approval from the 
State Engineer's Office prior to construction. 

D. The BORROWER shall extend an invitation to CWCB to be present at the bid 
opening. 

E. The BORROWER shall contract for the construction of the work with responsible and 
capable Construction Firms, which said Construction Firms shall be selected by 
the BORROWER and found acceptable by the CWCB staff.   

F. The BORROWER must provide a copy of the executed construction contract 
documents consisting of the contractor's proposal, construction contract, 
performance bond, payment bond, notice of award, notice to proceed, sample 
change order, and sample field order, as well as the advertisement for bid and bid 
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bond at bidding.  After the CWCB staff verifies that these documents comply with 
the terms of this CONTRACT, the BORROWER may issue the notice to proceed to the 
Construction Firms. 

G. The BORROWER shall conduct a pre-construction conference at which time the 
CWCB staff shall have the opportunity to review and approve the construction 
schedule.   

H. If the CWCB staff determines that the PROJECT requires a resident inspector during 
construction, the BORROWER shall employ an inspector who has been approved by 
the CWCB staff. 

I. The BORROWER shall construct the PROJECT in accordance with the approved 
plans and specifications. 

J. Upon completion of the PROJECT construction, the BORROWER shall provide as-built 
drawings of the PROJECT to the CWCB staff, or, if required by § 37-87-105, C.R.S., 
the BORROWER shall provide the as-built drawings to the State Engineer's Office for 
approval and filing.   

K. Upon completion of the PROJECT construction, the BORROWER shall arrange a final 
inspection for the CWCB staff. 

L. The BORROWER shall pay all of the expenses related to the PROJECT when such 
bills are due. 

SECTION 8 – ELIGIBLE EXPENSES.  The following items are eligible for loan 
disbursements.   

A. Preparing final designs and specifications for the PROJECT. 

B. Preparing bid and construction contract documents. 

C. Preparing environmental assessment or environmental impact statements, and 
otherwise complying with the Federal National Environmental Policy Act. 

D. Complying with all federal, state, and local regulatory requirements, including the 
obtaining of all required permits. 

E. Fish and wildlife mitigation measures required by federal, state, or local laws and 
regulations. 

F. Actual construction as called for in the design documents and in change orders 
approved by the CWCB and the BORROWER. 

G. Engineering services for construction management, including design and 
construction management for CWCB-approved change orders. 

H. Interest during completion of the PROJECT pursuant to Paragraph A.4 of the 
CONTRACT.   

I. Legal services for reviewing engineering services contracts, reviewing this 
CONTRACT, reviewing construction contract documents, and for complying with all 
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federal, state, and local regulatory requirements.   

J. PROJECT related expenses incurred prior to the Effective Date of this CONTRACT in 
accordance with the legislative approval of this loan.  

SECTION 9 – DISBURSEMENT SCHEDULE  

For PROJECT costs:  The BORROWER shall prepare a periodic progress report which 
contains a statement of the PROJECT costs expended for that period and shall 
forward said statement to the CWCB.  After receipt of the periodic progress report 
from the BORROWER, and review and acceptance of the items therein as eligible 
expenses as described below, the CWCB will pay to the BORROWER the amount 
set forth in the report or such portion that has been approved by the CWCB.  Such 
payment shall be made within thirty (30) days from the CWCB’s approval of each 
progress report.  

SECTION 10 – TIME FOR PERFORMANCE 

          PROJECT Beginning: Upon Effective Date of this CONTRACT (the date this 
CONTRACT is signed by the State Controller or his designee). 

           PROJECT Finish: Three (3) years from the Effective Date of this CONTRACT. 

 

 

[THE REST OF THIS PAGE INTENTIALLY LEFT BLANK] 
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PROMISSORY NOTE 

 Date: February 14, 2014  

                             Borrower:    Boxelder Basin Regional Stormwater Authority, a drainage authority 
                                                 pursuant to C.R.S. §29-1-204.2 

 Principal Amount:  $1,010,000 

 Interest Rate: 2.75% per annum 

 Term of Repayment:  15 years  

 Loan CONTRACT No.:  C150352 

 Loan Payment: $83,081.76 

 Payment Initiation Date*:         

 Maturity Date*:        

* Payment Initiation Date and Maturity Date fields are filled in after the project has been 
substantially completed.   

1.  FOR VALUE RECEIVED, the BORROWER promises to pay the Colorado Water Conservation Board 
("CWCB"), the Principal Amount plus Interest for the Term of Repayment, pursuant to the LOAN 

CONTRACT and this PROMISSORY NOTE.  

2.  Principal and interest shall be payable in equal Loan Payments, with the first payment due and 
payable one year from Payment Initiation Date (the date the CWCB determines that the project 
is substantially complete), and annually thereafter.  All principal, interest, and late charges, if 
any, then remaining unpaid shall be due and payable on or before the Maturity Date. 

3.  Payments shall be made to the Colorado Water Conservation Board at 1313 Sherman Street, 
Room 721, Denver, Colorado 80203. 

4.  The CWCB may impose a late charge in the amount of 5% of the annual payment if the CWCB 
does not receive the annual payment within 15 calendar days of the due date. 

5.  This PROMISSORY NOTE may be prepaid in whole or in part at any time without premium or 
penalty.  Any partial prepayment shall not postpone the due date of any subsequent payments 
or change the amount of such payments. 

6.  All payments received shall be applied first to late charges, if any, next to accrued interest and 
then to reduce the principal amount. 

7.  This PROMISSORY NOTE is issued pursuant to the LOAN CONTRACT between the CWCB and the 

BORROWER.  The LOAN CONTRACT creates security interests in favor of the CWCB to secure 

the prompt payment of all amounts that may become due hereunder.  Said security interests 
are evidenced by a SECURITY AGREEMENT, (“SECURITY INSTRUMENT”) of even date and amount 
and cover certain revenues, real property, water rights and/or accounts of the BORROWER.  The 

LOAN CONTRACT and SECURITY INSTRUMENTS grant additional rights to the CWCB. 

8.  The CWCB shall give the BORROWER written notice of any alleged default and an opportunity 
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to cure within thirty (30) days of receipt of such notice before the BORROWER shall be 
considered in default for purposes of this PROMISSORY NOTE.  

9.  The BORROWER and any co-signer or guarantor hereby agree that if this PROMISSORY NOTE or 
interest thereon is not paid when due or if suit is brought, then it shall pay all reasonable costs 
of collection, including reasonable attorney fees.  In the event of any bankruptcy or similar 
proceedings, costs of collection shall include all costs and attorney fees incurred in connection 
with such proceedings, including the fees of counsel for attendance at meetings of creditors' 
committees or other committees. 

10. This PROMISSORY NOTE shall be governed in all respects by the laws of the State of Colorado. 

BORROWER: Boxelder Basin Regional Stormwater 

Authority, a drainage authority, pursuant to C.R.S. 

§29-1-204.2 

 
        

(SEAL) By   
  Signature 
Attest:  
      NAME:    __________________ 
 
      TITLE:     __________________ 
  
      DATE:    _________________ 
By      

 Signature 
 
NAME:    __________________ 
 
TITLE:     __________________ 
  
DATE:    _________________ 
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RESOLUTIONS OF THE BOARD OF DIRECTORS 

OF BOXELDER BASIN REGIONAL STORMWATER AUTHORITY  

 
 The Board of Directors of Boxelder Basin Regional Stormwater Authority, a drainage authority 
pursuant to C.R.S. §29-1-204.2 (Authority), at a meeting held _______, 2014, at ______, Colorado, 
adopted the following resolutions concerning a secured loan from the State of Colorado Water 
Conservation Board (CWCB), for the purpose of construction of the Larimer and Weld Canal Crossing 
Structure Project in the amount of $1,010,000, or such actual amount, more or less, as may be needed 
by the Authority and available from the CWCB including the CWCB loan origination fee of 1% of the loan 
amount.  

 At said meeting, the Board charged that these resolutions are irrepealable during the term of 
the loan and, pursuant to the Authority’s bylaws, authorized the President and Corporate Secretary, 
RESOLVED as follows: 

1. to enter into and comply with the terms of a contract with the Colorado Water Conservation Board for 
a loan in the amount of $1,010,000, or such actual amount, more or less, as needed to finance the 
project costs, including the CWCB loan origination fee of 1%, and  

2. to levy and collect assessments from the shareholders in an amount sufficient to pay the annual 
amounts due under the LOAN CONTRACT, and to pledge Stormwater and Development Fee revenues 
and the Authority’s right to receive said revenues for repayment of the loan, and  

3. to place said pledged revenues in a special account separate and apart from other Authority 
revenues, and 

4. to make the annual payments required by the PROMISSORY NOTE and to make annual deposits to a 

debt service reserve fund, and 

5. to pledge the Stormwater and Development Fee revenues backed by a rate covenant and annual 

financial reporting as COLLATERAL for the loan, and  

6. to execute all documents as required by the LOAN CONTRACT, including, but not limited to, a 

PROMISSORY NOTE and a SECURITY AGREEMENT necessary to convey a security interest in said 

property to the CWCB, and,  

7. to take such other actions and to execute such other documents as may be necessary to 
consummate and implement the loan. 

CERTIFICATION 

THE UNDERSIGNED, THE PRESIDENT AND THE CORPORATE SECRETARY HEREBY CERTIFY THAT THE FOREGOING 

ARE TRUE AND CORRECT COPIES OF RESOLUTIONS DULY ADOPTED AT A MEETING OF THE AUTHORITY’S BOARD 

OF DIRECTORS DULY CALLED AND HELD AS ABOVE RECITED, PURSUANT TO THE AUTHORITY’S BYLAWS, AND 

THAT SAID RESOLUTIONS HAVE NOT BEEN AMENDED OR RESCINDED.   

GIVEN UNDER OUR HANDS AND THE SEAL OF THE AUTHORITY THE             DAY OF   2014. 

     
   By  
(S E A L) 
   Signature          
ATTEST: 
      NAME:    __________________ 

By        TITLE:     __________________  
 Signature of Corporate Secretary         DATE:    __________________  
  DATE:    _________________ [SEPARATE RESOLUTION TO BE ADOPTED]  
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SECURITY AGREEMENT 

(PLEDGE OF REVENUES) 

 DATE: FEBRUARY 14, 2014 

 DEBTOR: Boxelder Basin Regional Stormwater Authority, a drainage           
                                              authority pursuant to C.R.S. §29-1-204.2 

 SECURED PARTY: COLORADO WATER CONSERVATION BOARD 
  1313 SHERMAN STREET, ROOM 721 
  DENVER, CO  80203 

 PROMISSORY NOTE: $1,010,100 

 TERMS OF REPAYMENT:  2.75% PER ANNUM FOR 15 YEARS 

 LOAN CONTRACT: C150352  

 COLLATERAL: Stormwater and Development Fee revenues pledged to repay the 
loan as described in Pledge of Revenues provisions of the LOAN 

CONTRACT and DEBTOR’S RESOLUTION dated ___________.  

To secure payment of the loan evidenced by the PROMISSORY NOTE payable in accordance with 
the TERMS OF REPAYMENT, or until all principal, interests, and late charges, if any, are Fpaid in 
full, the DEBTOR grants to SECURED PARTY a security interest in the above described COLLATERAL. 

DEBTOR EXPRESSLY WARRANTS AND COVENANTS: 

1.  That except for the security interest granted hereby and any other security interests 
described in Section 5 of the Loan Contract Project Summary, DEBTOR is the owner of the 
COLLATERAL free from any adverse lien, security interest or encumbrances; and that DEBTOR 
will defend the COLLATERAL against all claims and demands of all persons at any time 
claiming the same or any interest therein. 

2.  That the execution and delivery of this agreement by DEBTOR will not violate any law or 
agreement governing DEBTOR or to which DEBTOR is a party.  

3.  To not permit or allow any adverse lien, security interest or encumbrance whatsoever upon 
the COLLATERAL and not to permit the same to be attached or replevined. 

4.  That by its acceptance of the loan money pursuant to the terms of the CONTRACT and by its 
representations herein, DEBTOR shall be estopped from asserting for any reason that it is not 
authorized to grant a security interest in the COLLATERAL pursuant to the terms of this 
agreement. 

UNTIL DEFAULT DEBTOR may have possession of the COLLATERAL, provided that DEBTOR keeps 
the COLLATERAL in an account separate from other revenues of DEBTOR and does not use the 
COLLATERAL for any purpose not permitted by the CONTRACT.  Upon default, SECURED PARTY 
shall have the immediate right to the possession of the 
COLLATERAL.
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DEBTOR SHALL BE IN DEFAULT under this agreement upon any of the following events or 

conditions: 

a.  default in the payment or performance of any obligation contained herein or in the 
PROMISSORY NOTE or Loan CONTRACT; 

b.  dissolution, termination of existence, insolvency, business failure, appointment of a 
receiver of any part of the property of, assignment for the benefit of creditors by, or the 
commencement of any proceeding under any bankruptcy or insolvency law of, by or 
against DEBTOR; or  

c.  the making or furnishing of any warranty, representation or statement to SECURED PARTY 
by or on behalf of DEBTOR which proves to have been false in any material respect when 
made or furnished. 

 UPON SUCH DEFAULT and at any time thereafter, SECURED PARTY shall have the 
remedies of a secured party under Section 11-57-208, Colorado Revised Statutes, as amended. 
SECURED PARTY may require DEBTOR to deliver or make the COLLATERAL available to SECURED PARTY 
at a place to be designated by SECURED PARTY, which is reasonably convenient to both parties.  
Expenses of retaking, holding, preparing for sale, selling or the like shall include SECURED PARTY'S 
reasonable attorney's fees and legal expenses.   

 The SECURED PARTY shall give the DEBTOR written notice of any alleged default and an 
opportunity to cure within thirty (30) days of receipt of such notice before the DEBTOR shall be 
considered in default for purposes of this SECURITY AGREEMENT.  No default shall be waived by 
SECURED PARTY except in writing, and no waiver by SECURED PARTY of any default shall operate 
as a waiver of any other default or of the same default on a future occasion.  The taking of this 
SECURITY AGREEMENT shall not waive or impair any other security SECURED PARTY may have or 
hereafter acquire for the payment of the above indebtedness, nor shall the taking of any such 
additional security waive or impair this SECURITY AGREEMENT; but SECURED PARTY shall retain its 
rights of set-off against DEBTOR. In the event court action is deemed necessary to enforce the 
terms and conditions set forth herein, said action shall only be brought in the District Court for 
the City and County of Denver, State of Colorado, and DEBTOR consents to venue and personal 
jurisdiction in said Court.

 All rights of SECURED PARTY hereunder shall inure to the benefit of its successors and 
assigns; and all promises and duties of DEBTOR shall bind its successors or assigns. 
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DEBTOR: Boxelder Basin Regional 
Stormwater Authority, a drainage authority 
 pursuant to C.R.S. §29-1-204.2 

(SEAL) 

 By                             Signature 
Attest:  
      NAME:    __________________ 

By      
 Signature 
      TITLE:     __________________ 

NAME:    __________________    

TITLE:     __________________   DATE:     _________________ 
 
DATE:     __________________ 
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5/195/14 
KCR COMMENTS 
 
BORROWER: BOXELDER BASIN REGIONAL STORMWATER AUTHORITY, A DRAINAGE AUTHORITY 
CONTRACT NO: C150353 
PROJECT AMOUNT $7,100,000 
LOAN SERVICE FEE $71,000 
LOAN AMOUNT $7,171,000 
 
 
NOTE: IN CONTRACT NO. 150393, THERE APPEARS TO BE TYPO IN PROJECT AMOUNT 
ON COVER PAGE, WHICH I THINK SHOULD BE $810,000.
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AGENCY NAME:  COLORADO WATER CONSERVATION BOARD 
AGENCY NUMBER:  PDA 
CONTRACT TYPE: LOAN/PUBLIC 
CWCB CMS #65326 
 

 

L O A N   C O N T R A C T  

(STANDARD CONTRACT – WAIVER #160 – APPROVED NOVEMBER 10, 2003)  

 THIS CONTRACT, made between the State of Colorado for the use and benefit of the 
Department of Natural Resources, Colorado Water Conservation Board (“CWCB” or 
“STATE”), Boxelder Basin Regional Stormwater Authority, 1627 East 18

th
 Street, Loveland, 

Colorado, 80538, a drainage authority pursuant to C.R.S. §29-1-204.2, (“BORROWER” OR 

“AUTHORITY”). 

F A C T U A L   R E C I T A L S 

1.  Authority exists in the law, and funds have been budgeted, appropriated and otherwise 
made available and a sufficient unencumbered balance thereof remains available for 
encumbering and subsequent payment of this CONTRACT under: Contract 
Encumbrance No. C150353, Fund Number 424, Appropriation Code M13, Organization 
YYYY, GBL B353, Program WTRC, Object Code 5560, Reporting Category 0353. 
Required approval, clearance, and coordination have been accomplished from and with 
appropriate agencies; and 

2.  On May 14, 2013, the CWCB approved a loan request from the BORROWER for the East 
Side Detention Facility Project (“PROJECT”). The PROJECT is for the construction of a 
large storm water detention facility to reduce the threat of flooding to homes and 
businesses downstream of Boxelder creek to remove large areas from the FEMA 
mapped floodplain. This loan was approved as a 15 year loan at an interest rate of 
2.75%; and 

3.  ThE PROJECT SUMMARY, attached as APPENDIX 1 and incorporated herein, contains 
BORROWER Information (Section 1), the PROJECT Description (Section 2), CWCB’s 
authority for making this loan (Section 3), and CWCB Approval and Legislative 
Authorization which identifies the amount of the loan and the terms of repayment 
(Section 4); and  

4.  The CWCB now desires, by this CONTRACT, to loan money to the BORROWER for this 
PROJECT upon mutually agreeable terms and conditions. 

THEREFORE, in consideration of the mutual and dependent covenants contained 
herein, the parties agree as follows: 
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A. LOAN PROVISIONS 

1. Loan Service Fee.  The amount of the loan (LOAN AMOUNT) shall include (1) the 
amount of the funds loaned by the CWCB to the BORROWER for the PROJECT and (2) 
a service fee of one percent (1%) of the PROJECT amount. In the event that the 
BORROWER does not use the LOAN AMOUNT authorized, the parties shall amend this 
CONTRACT to revise the LOAN AMOUNT including adjustment of the service fee to reflect 
1% of the actual LOAN AMOUNT disbursed to the BORROWER.   

2. Contract Amendment Service Fees.  Under certain circumstances, the BORROWER 
shall be assessed a fee for amending the CONTRACT. 

a. A service fee shall be imposed on the BORROWER for amendments processed for 
the benefit of the BORROWER and necessary for the BORROWER’S course of 
business but not necessary for the CWCB, including, but not limited to, a change 
in BORROWER name, assignment of CONTRACT, substitution of collateral, loan 
payment deferments in excess of 3 per loan, and loan consolidation.  
Amendments in the course of CWCB business, including, but not limited to, loan 
payment deferments (up to 3 per loan), and changes in terms of loan repayment 
will be processed at no additional charge to the BORROWER.  

b. The amount charged shall be in accordance with the fee rate structure set forth in 
the CWCB Loan Service Charge Policy in effect at the time the BORROWER shall 
request an amendment.  The current fee for an amendment is $1,000.   

c. The BORROWER shall remit the service fee to the CWCB prior to initiation of the 
amendment.  Any service fee remitted to the CWCB cannot be refunded 

3. Promissory Note Provisions.  The CWCB agrees to loan to the BORROWER an 
amount not to exceed the LOAN AMOUNT and the BORROWER agrees to repay the loan in 

accordance with the terms as set forth in the PROMISSORY NOTE, attached hereto as 

APPENDIX 2 and incorporated herein.  The PROMISSORY NOTE shall identify the LOAN 

AMOUNT.  If the amount of loan funds disbursed by the CWCB to the BORROWER differs 
from the LOAN AMOUNT, the parties agree to amend this CONTRACT, including its 
appendices where necessary, to revise the LOAN AMOUNT, provided that, unless agreed 
upon in writing by the Borrower (authorized by the board of the Borrower), the CWCB 
shall not disburse to the borrower, and the Borrower shall not be obligated to repay any 
loan amount in excess of $7,171,000 (plus interest thereon). 

4. Interest Prior to Project Completion.  As the loan funds are disbursed by the CWCB 
to the BORROWER, interest shall accrue at the rate set by the CWCB for this loan. The 
CWCB shall calculate the amount of the interest that accrued prior to PROJECT’S 
substantial completion (as determined by the CWCB) and notify BORROWER of such 
amount.  The BORROWER shall repay that amount to the CWCB either within ten (10) 
days from the date of notification from the CWCB, or, at the CWCB'S discretion, said 
interest shall be deducted from the final disbursement of loan funds that the CWCB 
makes to the BORROWER. 
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5. Return of Unused Loan Funds.  Any loan funds disbursed but not expended for the 
PROJECT in accordance with the terms of this CONTRACT shall be remitted to the CWCB 
within 30 calendar days from notification from the CWCB of either (1) completion of the 
PROJECT or (2) determination by the CWCB that the PROJECT will not be completed.     

6. Borrower's Authority To Contract.  The BORROWER warrants that it has full power and 
authority to enter into this CONTRACT. The execution and delivery of this CONTRACT and 
the performance and observation of its terms, conditions and obligations have been 

duly authorized by all necessary actions of the BORROWER.  The BORROWER’S 

AUTHORIZING RESOLUTION OR ORDINANCE is attached as APPENDIX 3 and incorporated 
herein.   

7. Attorney's Opinion Letter.  Prior to the execution of this CONTRACT by the CWCB, the 
BORROWER shall submit to the CWCB a lettera letter or letters from its bond counsel or 
general counsel stating, as applicable, that it is the bondsuch counsel’s opinion that 

a. the CONTRACT has been duly executed by officers of the BORROWER who are duly 
elected or appointed and are authorized to execute the CONTRACT and to bind the 
BORROWER; and 

b. the resolutions or ordinances of the BORROWER authorizing the execution and 
delivery of the CONTRACT were duly adopted by the governing bodies of the 
BORROWER; and 

c. there are no provisions in the Colorado Constitution or any other state or local law 
that prevent this CONTRACT from binding the BORROWER; and 

d. the CONTRACT will be valid and binding against the BORROWER if entered into by the 
CWCB; and 

e. the BORROWER was formed and is operated as a drainage authority pursuant to the 
provisions of C.R.S. §29-1-204.2. 

8. Pledge of revenues.  The BORROWER irrevocably pledges to the CWCB, for purposes 
of repayment of this loan, revenues levied for that purpose as authorized in APPENDIX 3 
and any other funds legally available to the BORROWER, in an amount sufficient to pay 
the annual payment due under this CONTRACT (as more particularly defined in 
Appendix 3, the “PLEDGED REVENUES”). Further, the BORROWER agrees to: 

a.  Segregation of Pledged Revenues.  The BORROWER shall set aside and keep the 
PLEDGED REVENUES in an account separate from other BORROWER revenues and 
warrants that these revenues will not be used for any other purpose. 

b.  Establish Security Interest. The BORROWER has duly executed a SECURITY 

AGREEMENT, attached hereto as APPENDIX 4 and incorporated herein, to provide a 
security interest to the CWCB in the PLEDGED REVENUES. The CWCB shall have 
priority over all other competing claims for said revenues, except for the liens of 
the BORROWER’S existing loans as listed in Section 5 (Schedule of Existing Debt), of 
the PROJECT SUMMARY, which sets forth the position of the lien created by this 
CONTRACT in relation to any existing lien(s).  
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c.  Rate Covenant.  Pursuant to its statutory authority and as permitted by law, the 
BORROWER shall take all necessary actions consistent therewith during the term of 
this CONTRACT to establish, levy and collect rates, charges and fees as described 
in APPENDIX 3, in amounts sufficient to pay this loan as required by the terms of 
this CONTRACT and the PROMISSORY NOTE, to cover all expenditures for operation 
and maintenance and emergency repair services, and to maintain adequate debt 
service reserves, including obtaining voter approval, if necessary, of increases in 
the BORROWER’S  rate schedule or taxes, if applicable.  

d.  Debt Service Reserve Account.  To establish and maintain the debt service 
reserve account, the BORROWER shall deposit an amount equal to one-tenth of an 
annual payment into its debt service reserve fund on the due date of its first annual 
loan payment and, annually thereafter for the first ten years of repayment of this 
loan, until the amount on deposit therein is equal to an annual payment. In the 
event that the BORROWER applies funds from this account to repayment of the 
loan, the BORROWER shall replenish the account no later than the April 1 
immediately succeeding the date within ninety (90) days of withdrawal of the 
funds. 

e.  Additional Debts or Bonds.  The BORROWER shall not issue any indebtedness 
payable from the PLEDGED REVENUES and having a lien thereon which is superior 
to the lien of this loan.  The BORROWER may issue parity debt only with the prior 
written approval of the CWCB, provided that: 

i.  The BORROWER is currently and at the time of the issuance of the parity debt 
in substantial compliance with all of the obligations of this CONTRACT, 
including, but not limited to, being current on the annual payments due under 
this CONTRACT and in the accumulation of all amounts then required to be 
accumulated in the BORROWER’S debt service reserve fund; 

ii.  The BORROWER provides to the CWCB a Parity Certificate from an 
independent certified public accountant certifying that, based on an analysis of 
the BORROWER’S revenues, for 12 consecutive months out of the 18 months 
immediately preceding the date of issuance of such parity debt, the 
BORROWER’S revenues are sufficient to pay its annual operating and 
maintenance expenses, annual debt service on all outstanding indebtedness 
having a lien on the pledged revenues, including this loan, the annual debt 
service on the proposed indebtedness to be issued, and all required deposits 
to any reserve funds required by this CONTRACT or by the lender(s) of any 
indebtedness having a lien on the pledged revenues.  The analysis of 
revenues shall be based on the BORROWER’S current rate structure or the rate 
structure most recently adopted.  No more than 10% of total revenues may 
originate from tap and/or connection fees. 

The BORROWER acknowledges and understands that any request for approval of 
the issuance of additional debt must be reviewed and approved by the CWCB 
Director prior to the issuance of any additional debt. 

The foregoing limitations shall not apply to [DESCRIBE OTHER TWO LOAN 
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CONTRACTS] entered into on the date hereof and secured by the Pledged 
revenue on a parity with this loan. 

f.  Annual Statement of Debt Coverage. Each year during the term of this 
CONTRACT, the BORROWER shall submit to the CWCB an annual audit report and a 
certificate of debt service coverage from a Certified Public Accountant.  

9. Pledged Revenues During Loan Repayment. The BORROWER shall not sell, convey, 
assign, grant, transfer, mortgage, pledge, encumber, or otherwise dispose of the 
PLEDGED REVENUES, so long as any of the principal, accrued interest, and late 
charges, if any, on this loan remain unpaid, without the prior written concurrence of 
the CWCB.   

10. Release After Loan Is Repaid.  Upon complete repayment to the CWCB of the entire 
principal, all accrued interest, and late charges, if any, as specified in the PROMISSORY 

NOTE, the CWCB agrees to release and terminate any and all of the CWCB'S right, title, 
and interest in and to the PLEDGED REVENUES. 

11. Warranties. 

a.  The BORROWER warrants that, by acceptance of the loan under this CONTRACT and 
by its representations herein, the BORROWER shall be estopped from asserting for 
any reason that it is not authorized or obligated to repay the loan to the CWCB as 
required by this CONTRACT. 

b.  The BORROWER warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the BORROWER, to 
solicit or secure this CONTRACT and has not paid or agreed to pay any person, 
company, corporation, individual, or firm, other than a bona fide employee, any fee, 
commission, percentage, gift, or other consideration contingent upon or resulting 
from the award or the making of this CONTRACT. 

c.  The BORROWER warrants that the PLEDGED REVENUES and COLLATERAL for this 
loan are not encumbered by any other deeds of trust or liens of any party other 
than the CWCB or in any other manner, except for any existing lien(s) identified in 
Section 5 (Schedule of Existing Debt) of the PROJECT SUMMARY, which sets forth 
the position of the lien created by this CONTRACT in relation to any existing lien(s).  

12. Remedies For Default.  Upon default in the payments to be made by the BORROWER 
under this CONTRACT, or default in the performance of any covenant or agreement 
contained herein, the CWCB, at its option, may:  

a. suspend this CONTRACT and withhold further loan disbursements pending corrective 
action by the BORROWER, and if the BORROWER does not cure the default as 
provided for below, permanently cease loan disbursements and deem the PROJECT 
substantially complete; 

b. exercise its rights under any appendices to this CONTRACT, including, but not limited 
to, the PROMISSORY NOTE and SECURITY AGREEMENT; and/or 
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c.  take any other appropriate action.   

The CWCB shall provide written notice to the BORROWER of any such default and shall 
give the BORROWER an opportunity to cure within thirty (30) days of receipt of such 
notice.  All remedies described herein may be simultaneously or selectively and 
successively enforced. The CWCB may enforce the provisions of this CONTRACT at its 
option without regard to prior waivers of previous defaults by the BORROWER, through 
judicial proceedings to require specific performance of this CONTRACT, or by such other 
proceedings in law or equity as may be deemed necessary by the CWCB to ensure 
compliance with provisions of this CONTRACT and the laws and regulations under which 
this CONTRACT is executed.  The CWCB'S exercise of any or all of the remedies 
described herein shall not relieve the BORROWER of any of its duties and obligations 
under this CONTRACT. 

13. Operation of Project.  The BORROWER shall, without expense or legal liability to the 
CWCB, manage, operate and maintain the PROJECT continuously in an efficient and 
economical manner. 

14. Borrower's Liability Insurance.   

a. Because the BORROWER is a “public entity” within the meaning of the Colorado 
Governmental Immunity Act, CRS 24-10-101, et seq., as amended (“Act”), the 
BORROWER shall at all times maintain such liability insurance, by commercial policy 
or self-insurance as is necessary to meet its liabilities under the Act. 

b. Prior to the disbursement of any loan funds, the BORROWER shall provide the CWCB 
with an Acord Form 25 or other form satisfactory to the CWCB evidencing said 
insurance and shall provide the CWCB with documentation of renewals of said 
insurance.  

15. Additional Contract Requirements.  Any additional CONTRACT requirements are set 
forth in Additional Contract Requirement (Section 6) of the PROJECT SUMMARY. 

B.  PROJECT PROVISIONS 

1. Construction Fund Program Procedures.  During the completion of the PROJECT, the 
BORROWER shall adhere to the CWCB Construction Fund Program Procedures 
(Section 7) of the PROJECT SUMMARY. 

2. Eligible Expenses.  The PROJECT expenses for which the BORROWER is eligible for 
loan disbursements are listed in Eligible Expenses (Section 8) of the PROJECT 

SUMMARY. 

3. Loan Disbursements.  The CWCB shall disburse loan funds in accordance with the 
Disbursement Schedule (Section 9) of the PROJECT SUMMARY. 

4. Time for Performance.  The BORROWER recognizes that time is of the essence in the 
performance of all of its obligations under this CONTRACT.  Therefore, the BORROWER 
shall complete the PROJECT within the time specified in Time for Performance (Section 
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10) of the PROJECT SUMMARY. 

5. Indemnification by the Construction Firm.  The BORROWER shall require all 
construction firms and their subcontractors to indemnify the STATE and the BORROWER 
against all liability and loss, and against all claims and actions based upon or arising 
out of damage or injury, including death, to persons or property, caused by any acts or 
omissions of those parties or sustained in connection with the performance of any 
contract related to the PROJECT or by conditions created thereby, or based upon any 
violation of any statute, ordinance, or regulation, and the defense of any such claims or 
actions. 

6. Liability Insurance during Construction.  During construction of the PROJECT, the 
BORROWER shall require the construction firm(s) and any subcontractors to maintain the 
following insurance coverage in the limits shown during the term of their contracts for 
the construction of the PROJECT. The BORROWER shall provide the CWCB with an Acord 
Form 25 evidencing said insurance prior to commencement of construction, maintained 
until construction is complete, and shall provide the CWCB with documentation of 
renewals of said insurance. No payments shall be made to the BORROWER unless all 
insurance certificates are current. 

a.  Worker's compensation and employer's liability insurance in the required statutory 
amounts. 

b.  Automobile liability insurance that includes coverage for all owned, non-owned and 
hired vehicles with minimum limits of $1,000,000 combined single limit for bodily 
injury and property damage.   

c.  Commercial general liability insurance with minimum limits of $1,000,000 combined 
single limit for each occurrence and $2,000,000 general aggregate.  This insurance 
coverage shall include products/completed operations and bodily injury/property 
damage.  

C.   GENERAL PROVISIONS 

1. Periodic Inspections.  Throughout the term of this CONTRACT, the BORROWER shall 
permit a designated representative of the CWCB to make periodic inspections of the 
PROJECT. Such inspections shall cover the condition of the PROJECT, operating records, 
maintenance records, and financial records.  These inspections are solely for the 
purpose of verifying compliance with the terms and conditions of this CONTRACT and 
shall not be construed nor interpreted as an approval of the actual design, construction 
or operation of any element of the PROJECT facilities. 

2. Applicable Laws.  The BORROWER shall strictly adhere to all applicable federal, state, 
and local laws and regulations that are in effect or may hereafter be established 
throughout the term of this CONTRACT.  

3.  Designated Agent Of The CWCB.  The CWCB’s employees are designated as the 
agents of the CWCB for the purpose of this CONTRACT.  
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4. Assignment.  The BORROWER may not assign this CONTRACT except with the prior 
written approval of the CWCB.  

5. Contract Relationship.  The parties to this CONTRACT intend that the relationship 
between them under this CONTRACT is that of lender-borrower, not employer-employee. 
 No agent, employee, or servant of the BORROWER shall be, or shall be deemed to be, 
an employee, agent, or servant of the CWCB.  The BORROWER shall be solely and 
entirely responsible for its acts and the acts of its agents, employees, servants, 
engineering firms, construction firms, and subcontractors during the term of this 
CONTRACT.  

6. Integration of Terms.  This CONTRACT is intended as the complete integration of all 
understandings between the parties.  No prior or contemporaneous addition, deletion, 
or other amendment hereto shall have any force or affect whatsoever unless embodied 
herein in writing.  No subsequent renewal, addition, deletion, or other amendment 
hereto shall have any force or effect unless embodied in a written CONTRACT executed 
and approved pursuant to State fiscal rules, unless expressly provided for herein. 

7. Controlling Terms.  In the event of conflicts or inconsistencies between the terms of 
this CONTRACT and conditions as set forth in any of the appendices, such conflicts or 
inconsistencies shall be resolved by reference to the documents in the following order 
of priority:  (1) Colorado Special Provisions, provided that the parties hereby agree that, 
for the purposes of such Special Provisions, (a) “Contractor” shall mean BORROWER (2) 
the remainder of this CONTRACT, and (3) the Appendices. 

8. Casualty and Eminent Domain.  If, at any time, during the term of this CONTRACT, 
(a) the BORROWER'S PROJECT facilities including buildings or any portion thereof, are 
damaged or destroyed, in whole or in part, by fire or other casualty, or (b) title to or use 
of the PROJECT facilities or any part thereof shall be taken under the exercise of the 
power of eminent domain, the BORROWER shall cause the net proceeds of any 
insurance claim or condemnation award to be applied to the prompt replacement, repair 
and restoration of the PROJECT facilities or any portion thereof, or to repayment of this 
loan. Any net proceeds remaining after such work has been completed or this loan has 
been repaid, shall be retained by the BORROWER.  If the net insurance proceeds are 
insufficient to pay the full cost of the replacement, repair and restoration, the 
BORROWER shall complete the work and pay any cost in excess of the net proceeds.  In 
the event BORROWER chooses to repay the loan, BORROWER shall remain responsible 
for the full LOAN AMOUNT outstanding regardless of the amount of such insurance 
proceeds or condemnation award.   

9. Captions.  The captions and headings contained in this CONTRACT are for convenience 
and reference only and shall not be construed so as to define or limit the terms or 
provisions contracted herein.  

10. CWCB'S Approval.  This CONTRACT requires review and approval of plans, 
specifications, and various other technical and legal documents.  The CWCB'S review 
of these documents is only for the purpose of verifying BORROWER'S compliance with 
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this CONTRACT and shall not be construed or interpreted as a technical review or 
approval of the actual design or construction of the PROJECT.  Notwithstanding any 
consents or approvals given to the BORROWER by the CWCB on any such documents, 
BORROWER and any of its consultants, by preparing any such documents, shall be 
solely responsible for the accuracy and completeness of any of said documents. 

11. Waiver.  The waiver of any breach of a term of this CONTRACT shall not be construed as 
a waiver of any other term or of any subsequent breach of the same term.   

12. Addresses for mailing.  All notices, correspondence, or other documents required by 
this CONTRACT shall be delivered or mailed to the addresses shown in the PROJECT 

SUMMARY, Section 1 for the BORROWER and to the address below for the CWCB: 

Colorado Water Conservation Board 
Attn:  Construction Fund Section 
1313 Sherman Street, Room 721 
Denver, CO  80203  
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Special Provisions 
The Special Provisions apply to all contracts except where noted in italics. 

 

1. CONTROLLER'S APPROVAL. CRS §24-30-202(1). This contract shall not be valid until it has been 
approved by the Colorado State Controller or designee. 

2. FUND AVAILABILITY. CRS §24-30-202(5.5). Financial obligations of the State payable after the 
current fiscal year are contingent upon funds for that purpose being appropriated, budgeted, and otherwise 
made available.  

3. GOVERNMENTAL IMMUNITY. No term or condition of this contract shall be construed or interpreted 
as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other provisions, of 
the Colorado Governmental Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 
U.S.C. §§1346(b) and 2671 et seq., as applicable now or hereafter amended. 

4. INDEPENDENT CONTRACTOR. Contractor shall perform its duties hereunder as an independent 
contractor and not as an employee. Neither Contractor nor any agent or employee of Contractor shall be 
deemed to be an agent or employee of the State. Contractor and its employees and agents are not entitled 
to unemployment insurance or workers compensation benefits through the State and the State shall not pay 
for or otherwise provide such coverage for Contractor or any of its agents or employees. Unemployment 
insurance benefits will be available to Contractor and its employees and agents only if such coverage is 
made available by Contractor or a third party. Contractor shall pay when due all applicable employment 
taxes and income taxes and local head taxes incurred pursuant to this contract. Contractor shall not have 
authorization, express or implied, to bind the State to any agreement, liability or understanding, except as 

expressly set forth herein. Contractor shall (a) provide and keep in force workers' compensation and 

unemployment compensation insurance in the amounts required by law, (b) provide proof thereof when 

requested by the State, and (c) be solely responsible for its acts and those of its employees and agents. 

5. COMPLIANCE WITH LAW. Contractor shall strictly comply with all applicable federal and State laws, 
rules, and regulations in effect or hereafter established, including, without limitation, laws applicable to 
discrimination and unfair employment practices. 

6. CHOICE OF LAW. Colorado law, and rules and regulations issued pursuant thereto, shall be applied in 
the interpretation, execution, and enforcement of this contract. Any provision included or incorporated 
herein by reference which conflicts with said laws, rules, and regulations shall be null and void. Any 
provision incorporated herein by reference which purports to negate this or any other Special Provision in 
whole or in part shall not be valid or enforceable or available in any action at law, whether by way of 
complaint, defense, or otherwise. Any provision rendered null and void by the operation of this provision 
shall not invalidate the remainder of this contract, to the extent capable of execution. 

7. BINDING ARBITRATION PROHIBITED. The State of Colorado does not agree to binding arbitration by 
any extra-judicial body or person. Any provision to the contrary in this contact or incorporated herein by 
reference shall be null and void. 
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8. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00. State or other public 
funds payable under this contract shall not be used for the acquisition, operation, or maintenance of 
computer software in violation of federal copyright laws or applicable licensing restrictions. Contractor 
hereby certifies and warrants that, during the term of this contract and any extensions, Contractor has and 
shall maintain in place appropriate systems and controls to prevent such improper use of public funds. If the 
State determines that Contractor is in violation of this provision, the State may exercise any remedy 
available at law or in equity or under this contract, including, without limitation, immediate termination of this 
contract and any remedy consistent with federal copyright laws or applicable licensing restrictions.  

9. EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. CRS §§24-18-201 and 24-50-507. 
The signatories aver that to their knowledge, no employee of the State has any personal or beneficial 
interest whatsoever in the service or property described in this contract. Contractor has no interest and shall 
not acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance 
of Contractor’s services and Contractor shall not employ any person having such known interests.   

10. VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4. [Not Applicable to intergovernmental 

agreements] Subject to CRS §24-30-202.4 (3.5), the State Controller may withhold payment under the 

State’s vendor offset intercept system for debts owed to State agencies for: (a) unpaid child support debts 

or child support arrearages; (b) unpaid balances of tax, accrued interest, or other charges specified in CRS 

§39-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the Department of Higher 

Education; (d) amounts required to be paid to the Unemployment Compensation Fund; and (e) other unpaid 
debts owing to the State as a result of final agency determination or judicial action. 

11. PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101. [Not Applicable to agreements relating 

to the offer, issuance, or sale of securities, investment advisory services or fund management 
services, sponsored projects, intergovernmental agreements, or information technology services or 
products and services] Contractor certifies, warrants, and agrees that it does not knowingly employ or 
contract with an illegal alien who will perform work under this contract and will confirm the employment 
eligibility of all employees who are newly hired for employment in the United States to perform work under 
this contract, through participation in the E-Verify Program or the Department program established pursuant 
to CRS §8-17.5-102(5)(c), Contractor shall not knowingly employ or contract with an illegal alien to perform 
work under this contract or enter into a contract with a subcontractor that fails to certify to Contractor that 
the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under this 

contract. Contractor (a) shall not use E-Verify Program or Department program procedures to undertake 

pre-employment screening of job applicants while this contract is being performed, (b) shall notify the 
subcontractor and the contracting State agency within three days if Contractor has actual knowledge that a 

subcontractor is employing or contracting with an illegal alien for work under this contract, (c) shall 
terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien 

within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course 
of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and 
Employment. If Contractor participates in the Department program, Contractor shall deliver to the 
contracting State agency, Institution of Higher Education or political subdivision a written, notarized 
affirmation, affirming that Contractor has examined the legal work status of such employee, and shall 
comply with all of the other requirements of the Department program. If Contractor fails to comply with any 
requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution of higher 
education or political subdivision may terminate this contract for breach and, if so terminated, Contractor 
shall be liable for damages. 

12. PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101. Contractor, if a natural 
person eighteen (18) years of age or older, hereby swears and affirms under penalty of perjury that he or 

she (a) is a citizen or otherwise lawfully present in the United States pursuant to federal law, (b) shall 

comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form of identification 
required by CRS §24-76.5-103 prior to the effective date of this contract. 
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           SPs Effective 
1/1/09 

 
          [END OF SPECIAL PROVISIONS] Formatted: Header distance from edge:  0.25"
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            Contract# C150353 

                  CMS#65326 

 

IN WITNESS WHEREOF, the parties hereto have executed this CONTRACT. 

* Persons signing for BORROWER hereby swear and affirm that they are authorized to act on BORROWER’s behalf and acknowledge that the 
State is relying on their representations to that effect.  

 
BORROWER:  

Boxelder Basin Regional Stormwater Authority,  

a drainage authority, pursuant to C.R.S. §29-1-

204.2 

 

BY:  

                        Signature 

 

NAME: __________________ 

 

TITLE:  __________________   

 

DATE:  __________________ 

  

  

Attest (Seal) 

 

BY: _______________________                    

 Signature 

       

NAME:    __________________ 

 

TITLE:     __________________ 

  

 DATE:    _________________ 

STATE OF COLORADO 

John W. Hickenlooper, Governor 

Department of Natural Resources  

Mike King, Executive Director 

 

BY:   

  

  

Name: Kirk Russell, P.E., Chief 

  Finance & Administration Section 

       Colorado Water Conservation Board 

 

DATE: _____________________  

  

 

Pre-Approved Form Contract Reviewer 

 

 

          BY: __________________________ 

        Peg Mason, CWCB Contracts Manager 

 

         DATE:________________________

 

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER 

 

CRS 24-30-202 requires that the State Controller approve all state contracts.  This contract is not valid and 

there are no loan funds available until the State Controller, or such assistant as he may delegate, has signed 

it. 

 

STATE CONTROLLER 
Robert Jaros, CPA, MBA, JD 

 

By_____________________________________ 

        Susan Borup, Controller, Department of Natural Resources 

 

Effective Date_____________________ 

Formatted: Header distance from edge:  0.45"
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Project Summary – Boxelder Basin Regional Stormwater Authority,  

a drainage authority pursuant to C.R.S. §29-1-204.2 

Contract No. C150353 

SECTION 1 –BORROWER INFORMATION 

 Name: Boxelder Basin Regional Stormwater Authority,  
  a drainage authority pursuant to C.R.S. §29-1-204.2 

 Address: 1627 East 18
th

 Street, Loveland, Colorado 80538 

 Contact: Stan Myers 

 Phone Number: 970-669-3611  

  E-mail address: stanm@pinnacleconsultinggroupinc.com 

Type of Entity:    The Boxelder Basin Regional Stormwater Authority is a 
drainage authority formed pursuant to and governed by C.R.S. §29-1-204.2 
and the Intergovernmental Agreement dated August 20, 2008, by and among 
the Board of Commissioners of Larimer County, Colorado, the City of Fort 
Collins, Colorado, and the Town of Wellington, Colorado, including all 
amendments thereto.  

Section 2 – Project Description 

A. Description of PROJECT: The BORROWER applied to the CWCB for a loan to be 
used for the construction of the East Side Detention Facility Project, located in 
Larimer County, hereinafter referred to as the PROJECT, at an estimated total 
project cost of $8,761,000. The PROJECT consists of the construction of a large 
storm water detention facility. The purpose of this PROJECT is to construct a 
1,800 acre-foot (AF) detention facility to reduce the threat of flooding to homes 
and businesses downstream of Boxelder Creek thereby removing large areas 
from the FEMA mapped floodplain. 

B. Description of Feasibility Study:  The CWCB has reviewed the Loan Feasibility 
Study, dated April 1, 2013, titled “Feasibility Study for East Side Detention Facility,” 
prepared by Pinnacle Consulting Group, Inc. with engineering support from Andrea 
Faucett, P.E. of  Ayres Associates of Fort Collins, Colorado, which is incorporated 
herein by reference. The study was prepared in accordance with the CWCB 
guidelines. Based upon the feasibility report, the CWCB determined the PROJECT 
to be technically and financially feasible. 

SECTION 3 – CWCB’S AUTHORITY  

Construction Fund:  This loan is made pursuant to the provisions of §§ 37-60-119 
and 37-60-120, C.R.S., which authorize the CWCB to loan money for water projects 
from the CWCB Construction Fund for the benefit of the people of the state, provided 
that the BORROWER assures repayment of that money.  

Section 37-60-122(1)(b), C.R.S., authorizes the CWCB to make loans of up to 
$10,000,000 from the CWCB’s Construction Fund and the State Severance Tax Trust 
Fund Perpetual Base Account Fund without prior approval from the General 
Assembly. 
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SECTION 4 - BOARD APPROVAL  

At its May 14, 2013 meeting the CWCB approved a Small Project Loan, from the 
Construction Fund to the BORROWER, in an amount up to $7,100,000 for PROJECT 
costs not to exceed 90% of the cost of the PROJECT, with a loan origination fee of 1% 
in accordance with CWCB Policy No. 16 resulting in a loan origination fee of $71,000 

and a total loan amount of $7,171,000 at an interest rate of 2.75% per annum for a 
repayment term of 15 years.   

SECTION 5 – SCHEDULE OF EXISTING DEBT 

     No other debt, backed by Stormwater and Development Fee revenues, exists. [add 
reference to parity loans]  

SECTION 6 – ADDITIONAL CONDITIONS & CONTRACT REQUIREMENTS 

The Authority will not seek, and CWCB will not disburse, loan funds until the 
Authority has the right of possession to all property necessary for this CONTRACT 

(CWCB Loan Contract No. C150353). If land is to be acquired through 
condemnation, this will be evidenced by an Order of Possession. If land is to be 
acquired through negotiated real estate contract(s), this will be evidenced by a 
binding real estate contract between the Authority and the property owner. 

 

SECTION 7 – CONSTRUCTION FUND PROGRAM PROCEDURES   

A. The BORROWER shall employ an engineer, registered in the state of Colorado to 
prepare plans and specifications for the PROJECT. 

B. Engineering contracts, plans and specifications must be submitted to the CWCB 
staff for verification of compliance with the terms of this CONTRACT when available 
prior to bidding. Any modifications to the plans and specifications must be 
approved in writing by the CWCB staff. 

C. For plans and specifications for all jurisdictional dams and reservoirs, as defined 
by § 37-87-105 C.R.S., the BORROWER shall provide a letter of approval from the 
State Engineer's Office prior to construction. 

D. The BORROWER shall extend an invitation to CWCB to be present at the bid 
opening. 

E. The BORROWER shall contract for the construction of the work with responsible and 
capable Construction Firms, which said Construction Firms shall be selected by 
the BORROWER and found acceptable by the CWCB staff.   

F. The BORROWER must provide a copy of the executed construction contract 
documents consisting of the contractor's proposal, construction contract, 
performance bond, payment bond, notice of award, notice to proceed, sample 
change order, and sample field order, as well as the advertisement for bid and bid 
bond at bidding.  After the CWCB staff verifies that these documents comply with 
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the terms of this CONTRACT, the BORROWER may issue the notice to proceed to the 
Construction Firms. 

G. The BORROWER shall conduct a pre-construction conference at which time the 
CWCB staff shall have the opportunity to review and approve the construction 
schedule.   

H. If the CWCB staff determines that the PROJECT requires a resident inspector during 
construction, the BORROWER shall employ an inspector who has been approved by 
the CWCB staff. 

I. The BORROWER shall construct the PROJECT in accordance with the approved 
plans and specifications. 

J. Upon completion of the PROJECT construction, the BORROWER shall provide as-built 
drawings of the PROJECT to the CWCB staff, or, if required by § 37-87-105, C.R.S., 
the BORROWER shall provide the as-built drawings to the State Engineer's Office for 
approval and filing.   

K. Upon completion of the PROJECT construction, the BORROWER shall arrange a final 
inspection for the CWCB staff. 

L. The BORROWER shall pay all of the expenses related to the PROJECT when such 
bills are due. 

SECTION 8 – ELIGIBLE EXPENSES.  The following items are eligible for loan 
disbursements.   

A. Preparing final designs and specifications for the PROJECT. 

B. Preparing bid and construction contract documents. 

C. Preparing environmental assessment or environmental impact statements, and 
otherwise complying with the Federal National Environmental Policy Act. 

D. Complying with all federal, state, and local regulatory requirements, including the 
obtaining of all required permits. 

E. Fish and wildlife mitigation measures required by federal, state, or local laws and 
regulations. 

F. Actual construction as called for in the design documents and in change orders 
approved by the CWCB and the BORROWER. 

G. Engineering services for construction management, including design and 
construction management for CWCB-approved change orders. 

H. Interest during completion of the PROJECT pursuant to Paragraph A.4 of the 
CONTRACT.   

I. Legal services for reviewing engineering services contracts, reviewing this 
CONTRACT, reviewing construction contract documents, and for complying with all 
federal, state, and local regulatory requirements.   
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J. PROJECT related expenses incurred prior to the Effective Date of this CONTRACT in 
accordance with the legislative approval of this loan.  

SECTION 9 – DISBURSEMENT SCHEDULE  

For PROJECT costs:  The BORROWER shall prepare a periodic progress report which 
contains a statement of the PROJECT costs expended for that period and shall 
forward said statement to the CWCB.  After receipt of the periodic progress report 
from the BORROWER, and review and acceptance of the items therein as eligible 
expenses as described below, the CWCB will pay to the BORROWER the amount 
set forth in the report or such portion that has been approved by the CWCB.  Such 
payment shall be made within thirty (30) days from the CWCB’s approval of each 
progress report.  

SECTION 10 – TIME FOR PERFORMANCE 

          PROJECT Beginning: Upon Effective Date of this CONTRACT (the date this 
CONTRACT is signed by the State Controller or his designee). 

           PROJECT Finish: Three (3) years from the Effective Date of this CONTRACT. 

 

[THE REST OF THIS PAGE INTENTIALLY LEFT BLANK] 
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PROMISSORY NOTE 

 Date: February 14, 2014  

                             Borrower:    Boxelder Basin Regional Stormwater Authority, a drainage authority 
                                                 pursuant to C.R.S. §29-1-204.2 

 Principal Amount:  $7,171,000 

 Interest Rate: 2.75% per annum 

 Term of Repayment:  15 years  

 Loan CONTRACT No.:  C150353 

 Loan Payment: $589,880.53 

 Payment Initiation Date*:         

 Maturity Date*:        

* Payment Initiation Date and Maturity Date fields are filled in after the project has been 
substantially completed.   

1.  FOR VALUE RECEIVED, the BORROWER promises to pay the Colorado Water Conservation Board 
("CWCB"), the Principal Amount plus Interest for the Term of Repayment, pursuant to the LOAN 

CONTRACT and this PROMISSORY NOTE.  

2.  Principal and interest shall be payable in equal Loan Payments, with the first payment due and 
payable one year from Payment Initiation Date (the date the CWCB determines that the project 
is substantially complete), and annually thereafter.  All principal, interest, and late charges, if 
any, then remaining unpaid shall be due and payable on or before the Maturity Date. 

3.  Payments shall be made to the Colorado Water Conservation Board at 1313 Sherman Street, 
Room 721, Denver, Colorado 80203. 

4.  The CWCB may impose a late charge in the amount of 5% of the annual payment if the CWCB 
does not receive the annual payment within 15 calendar days of the due date. 

5.  This PROMISSORY NOTE may be prepaid in whole or in part at any time without premium or 
penalty.  Any partial prepayment shall not postpone the due date of any subsequent payments 
or change the amount of such payments. 

6.  All payments received shall be applied first to late charges, if any, next to accrued interest and 
then to reduce the principal amount. 

7.  This PROMISSORY NOTE is issued pursuant to the LOAN CONTRACT between the CWCB and the 

BORROWER.  The LOAN CONTRACT creates security interests in favor of the CWCB to secure 

the prompt payment of all amounts that may become due hereunder.  Said security interests 
are evidenced by a SECURITY AGREEMENT, (“SECURITY INSTRUMENT”) of even date and amount 
and cover certain revenues, real property, water rights and/or accounts of the BORROWER.  The 

LOAN CONTRACT and SECURITY INSTRUMENTS grant additional rights to the CWCB. 

8.  The CWCB shall give the BORROWER written notice of any alleged default and an opportunity 
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to cure within thirty (30) days of receipt of such notice before the BORROWER shall be 
considered in default for purposes of this PROMISSORY NOTE.  

9.  The BORROWER and any co-signer or guarantor hereby agree that if this PROMISSORY NOTE or 
interest thereon is not paid when due or if suit is brought, then it shall pay all reasonable costs 
of collection, including reasonable attorney fees.  In the event of any bankruptcy or similar 
proceedings, costs of collection shall include all costs and attorney fees incurred in connection 
with such proceedings, including the fees of counsel for attendance at meetings of creditors' 
committees or other committees. 

10. This PROMISSORY NOTE shall be governed in all respects by the laws of the State of Colorado. 

BORROWER: Boxelder Basin Regional Stormwater 

Authority, a drainage authority, pursuant to C.R.S. 

§29-1-204.2 

 
        

(SEAL) By   
  Signature 
Attest:  
      NAME:    __________________ 
 
      TITLE:     __________________ 
  
      DATE:    _________________ 
By      

 Signature 
 
NAME:    __________________ 
 
TITLE:     __________________ 
  
DATE:    _________________ 
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[TO BE REPLACED WITH DIFFERENT RESOLUTION] 

RESOLUTIONS OF THE BOARD OF DIRECTORS 

OF BOXELDER BASIN REGIONAL STORMWATER AUTHORITY  

 
 The Board of Directors of Boxelder Basin Regional Stormwater Authority, a drainage authority 
pursuant to C.R.S. §29-1-204.2 (Authority), at a meeting held _______, 2014, at ______, Colorado, 
adopted the following resolutions concerning a secured loan from the State of Colorado Water 
Conservation Board (CWCB), for the purpose of construction of the East Side Detention Facility Project in 
the amount of $7,171,000, or such actual amount, more or less, as may be needed by the Authority and 
available from the CWCB including the CWCB loan origination fee of 1% of the loan amount.  

 At said meeting, the Board charged that these resolutions are irrepealable during the 

term of the loan and, pursuant to the Authority’s bylaws, authorized the President and 

Corporate Secretary, RESOLVED as follows: 

1. to enter into and comply with the terms of a contract with the Colorado Water Conservation Board 
for a loan in the amount of $7,171,000, or such actual amount, more or less, as needed to finance the 
project costs, including the CWCB loan origination fee of 1%, and  

2. to levy and collect assessments from the shareholders in an amount sufficient to pay the annual 
amounts due under the LOAN CONTRACT, and to pledge Stormwater and Development revenues and the 
Authority’s right to receive said revenues for repayment of the loan, and  

3. to place said pledged revenues in a special account separate and apart from other Authority 
revenues, and 

4. to make the annual payments required by the PROMISSORY NOTE and to make annual deposits 

to a debt service reserve fund, and 

5. to pledge the Stormwater and Development Fee revenues backed by a rate covenant and annual 

financial reporting as COLLATERAL for the loan, and  

6. to execute all documents as required by the LOAN CONTRACT, including, but not limited to, a 

PROMISSORY NOTE and a SECURITY AGREEMENT necessary to convey a security interest in said property 

to the CWCB, and,  

7. to take such other actions and to execute such other documents as may be necessary to 
consummate and implement the loan. 

CERTIFICATION 

THE UNDERSIGNED, THE PRESIDENT AND THE CORPORATE SECRETARY HEREBY CERTIFY THAT THE 

FOREGOING ARE TRUE AND CORRECT COPIES OF RESOLUTIONS DULY ADOPTED AT A MEETING OF THE 

AUTHORITY’S BOARD OF DIRECTORS DULY CALLED AND HELD AS ABOVE RECITED, PURSUANT TO THE 

AUTHORITY’S BYLAWS, AND THAT SAID RESOLUTIONS HAVE NOT BEEN AMENDED OR RESCINDED.   

GIVEN UNDER OUR HANDS AND THE SEAL OF THE AUTHORITY THE             DAY OF   2014. 

     

   By  

(S E A L) 

   Signature          

ATTEST: 
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      NAME:    __________________ 

By        TITLE:     __________________  

 Signature of Corporate Secretary         DATE:    __________________  

   

DATE:    _________________   

  
    

SECURITY AGREEMENT 

(PLEDGE OF REVENUES) 

 DATE: FEBRUARY 14, 2014 

 DEBTOR: Boxelder Basin Regional Stormwater Authority, a drainage           
                                              authority pursuant to C.R.S. §29-1-204.2 

 SECURED PARTY: COLORADO WATER CONSERVATION BOARD 
  1313 SHERMAN STREET, ROOM 721 
  DENVER, CO  80203 

 PROMISSORY NOTE: $7,171,000 

 TERMS OF REPAYMENT:  2.75% PER ANNUM FOR 15 YEARS 

 LOAN CONTRACT: C150353  

 COLLATERAL: Stormwater and Development Fee revenues pledged to repay the 
loan as described in Pledge of Revenues provisions of the LOAN 

CONTRACT and DEBTOR’S RESOLUTION dated ___________.  

To secure payment of the loan evidenced by the PROMISSORY NOTE payable in accordance with 
the TERMS OF REPAYMENT, or until all principal, interests, and late charges, if any, are paid in full, 
the DEBTOR grants to SECURED PARTY a security interest in the above described COLLATERAL. 

DEBTOR EXPRESSLY WARRANTS AND COVENANTS: 

1.  That except for the security interest granted hereby and any other security interests 
described in Section 5 of the Loan Contract Project Summary, DEBTOR is the owner of the 
COLLATERAL free from any adverse lien, security interest or encumbrances; and that DEBTOR 
will defend the COLLATERAL against all claims and demands of all persons at any time 
claiming the same or any interest therein. 

2.  That the execution and delivery of this agreement by DEBTOR will not violate any law or 
agreement governing DEBTOR or to which DEBTOR is a party.  

3.  To not permit or allow any adverse lien, security interest or encumbrance whatsoever upon 
the COLLATERAL and not to permit the same to be attached or replevined. 

4.  That by its acceptance of the loan money pursuant to the terms of the CONTRACT and by its 
representations herein, DEBTOR shall be estopped from asserting for any reason that it is not 
authorized to grant a security interest in the COLLATERAL pursuant to the terms of this 
agreement. 

UNTIL DEFAULT DEBTOR may have possession of the COLLATERAL, provided that DEBTOR keeps 
the COLLATERAL in an account separate from other revenues of DEBTOR and does not use the 
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COLLATERAL for any purpose not permitted by the CONTRACT.  Upon default, SECURED PARTY 
shall have the immediate right to the possession of the 
COLLATERAL.

 

DEBTOR SHALL BE IN DEFAULT under this agreement upon any of the following events or 

conditions: 

a.  default in the payment or performance of any obligation contained herein or in the 
PROMISSORY NOTE or Loan CONTRACT; 

b.  dissolution, termination of existence, insolvency, business failure, appointment of a 
receiver of any part of the property of, assignment for the benefit of creditors by, or the 
commencement of any proceeding under any bankruptcy or insolvency law of, by or 
against DEBTOR; or  

c.  the making or furnishing of any warranty, representation or statement to SECURED PARTY 
by or on behalf of DEBTOR which proves to have been false in any material respect when 
made or furnished. 

 UPON SUCH DEFAULT and at any time thereafter, SECURED PARTY shall have the 
remedies of a secured party under Section 11-57-208, Colorado Revised Statutes, as amended. 
SECURED PARTY may require DEBTOR to deliver or make the COLLATERAL available to SECURED PARTY 
at a place to be designated by SECURED PARTY, which is reasonably convenient to both parties.  
Expenses of retaking, holding, preparing for sale, selling or the like shall include SECURED PARTY'S 
reasonable attorney's fees and legal expenses.   

 The SECURED PARTY shall give the DEBTOR written notice of any alleged default and an 
opportunity to cure within thirty (30) days of receipt of such notice before the DEBTOR shall be 
considered in default for purposes of this SECURITY AGREEMENT.  No default shall be waived by 
SECURED PARTY except in writing, and no waiver by SECURED PARTY of any default shall operate 
as a waiver of any other default or of the same default on a future occasion.  The taking of this 
SECURITY AGREEMENT shall not waive or impair any other security SECURED PARTY may have or 
hereafter acquire for the payment of the above indebtedness, nor shall the taking of any such 
additional security waive or impair this SECURITY AGREEMENT; but SECURED PARTY shall retain its 
rights of set-off against DEBTOR. In the event court action is deemed necessary to enforce the 
terms and conditions set forth herein, said action shall only be brought in the District Court for 
the City and County of Denver, State of Colorado, and DEBTOR consents to venue and personal 
jurisdiction in said Court.

 All rights of SECURED PARTY hereunder shall inure to the benefit of its successors and 
assigns; and all promises and duties of DEBTOR shall bind its successors or assigns. 
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DEBTOR: Boxelder Basin Regional 
Stormwater Authority, a drainage authority 
 pursuant to C.R.S. §29-1-204.2 

(SEAL) 

 By                             Signature 
Attest:  
      NAME:    __________________ 

By      
 Signature 
      TITLE:     __________________ 

NAME:    __________________    

TITLE:     __________________   DATE:     _________________ 
 
DATE:     __________________ 
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BORROWER: BOXELDER BASIN REGIONAL STORMWATER AUTHORITY, A DRAINAGE AUTHORITY 
CONTRACT NO: C150393 
PROJECT AMOUNT $810,08,100 
LOAN SERVICE FEE $8,100 
LOAN AMOUNT $818,100 

Formatted: Header distance from edge:  0.45"
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AGENCY NAME:  COLORADO WATER CONSERVATION BOARD 
AGENCY NUMBER:  PDA 
CONTRACT TYPE: LOAN/PUBLIC 
CWCB CMS #65327 
 

 

L O A N   C O N T R A C T  

(STANDARD CONTRACT – WAIVER #160 – APPROVED NOVEMBER 10, 2003)  

 THIS CONTRACT, made between the State of Colorado for the use and benefit of the 
Department of Natural Resources, Colorado Water Conservation Board (“CWCB” or 
“STATE”), Boxelder Basin Regional Stormwater Authority, 1627 East 18

th
 Street, Loveland, 

Colorado, 80538, a drainage authority pursuant to C.R.S. §29-1-204.2, (“BORROWER” OR 

“AUTHORITY”). 

F A C T U A L   R E C I T A L S 

1.  Authority exists in the law, and funds have been budgeted, appropriated and otherwise 
made available and a sufficient unencumbered balance thereof remains available for 
encumbering and subsequent payment of this CONTRACT under: Contract 
Encumbrance No. C150393, Fund Number 424, Appropriation Code M14, Organization 
YYYY, GBL B393, Program WTRC, Object Code 5560, Reporting Category 0393. 
Required approval, clearance, and coordination have been accomplished from and with 
appropriate agencies; and 

2.  On January 27, 2014, the CWCB approved a loan request from the BORROWER for the 
County Road 52 improvements Project (“PROJECT”). The PROJECT will install drop box 
culverts under CR-52 while maintaining the roadway’s current grade, reducing the flood 
hazard to downstream properties. This loan was approved as a 15 year loan at an 
interest rate of 2.50%; and 

3.  ThE PROJECT SUMMARY, attached as APPENDIX 1 and incorporated herein, contains 
BORROWER Information (Section 1), the PROJECT Description (Section 2), CWCB’s 
authority for making this loan (Section 3), and CWCB Approval and Legislative 
Authorization which identifies the amount of the loan and the terms of repayment 
(Section 4); and  

4.  The CWCB now desires, by this CONTRACT, to loan money to the BORROWER for this 
PROJECT upon mutually agreeable terms and conditions. 

THEREFORE, in consideration of the mutual and dependent covenants contained 
herein, the parties agree as follows: 
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A. LOAN PROVISIONS 

1. Loan Service Fee.  The amount of the loan (LOAN AMOUNT) shall include (1) the 
amount of the funds loaned by the CWCB to the BORROWER for the PROJECT and (2) 
a service fee of one percent (1%) of the PROJECT amount. In the event that the 
BORROWER does not use the LOAN AMOUNT authorized, the parties shall amend this 
CONTRACT to revise the LOAN AMOUNT including adjustment of the service fee to reflect 
1% of the actual LOAN AMOUNT disbursed to the BORROWER.   

2. Contract Amendment Service Fees.  Under certain circumstances, the BORROWER 
shall be assessed a fee for amending the CONTRACT. 

a. A service fee shall be imposed on the BORROWER for amendments processed for 
the benefit of the BORROWER and necessary for the BORROWER’S course of 
business but not necessary for the CWCB, including, but not limited to, a change 
in BORROWER name, assignment of CONTRACT, substitution of collateral, loan 
payment deferments in excess of 3 per loan, and loan consolidation.  
Amendments in the course of CWCB business, including, but not limited to, loan 
payment deferments (up to 3 per loan), and changes in terms of loan repayment 
will be processed at no additional charge to the BORROWER.  

b. The amount charged shall be in accordance with the fee rate structure set forth in 
the CWCB Loan Service Charge Policy in effect at the time the BORROWER shall 
request an amendment.  The current fee for an amendment is $1,000.   

c. The BORROWER shall remit the service fee to the CWCB prior to initiation of the 
amendment.  Any service fee remitted to the CWCB cannot be refunded 

3. Promissory Note Provisions.  The CWCB agrees to loan to the BORROWER an 
amount not to exceed the LOAN AMOUNT and the BORROWER agrees to repay the loan in 

accordance with the terms as set forth in the PROMISSORY NOTE, attached hereto as 

APPENDIX 2 and incorporated herein.  The PROMISSORY NOTE shall identify the LOAN 

AMOUNT.  If the amount of loan funds disbursed by the CWCB to the BORROWER differs 
from the LOAN AMOUNT, the parties agree to amend this CONTRACT, including its 
appendices where necessary, to revise the LOAN AMOUNT,provided that, unless agreed 
upon in writing by the Borrower (authorized by the board of the Borrower), the CWCB 
shall not disburse to the borrower, and the Borrower shall not be obligated to repay any 
loan amount in excess of $818,100 (plus interest thereon). 

4. Interest Prior to Project Completion.  As the loan funds are disbursed by the CWCB 
to the BORROWER, interest shall accrue at the rate set by the CWCB for this loan. The 
CWCB shall calculate the amount of the interest that accrued prior to PROJECT’S 
substantial completion (as determined by the CWCB) and notify BORROWER of such 
amount.  The BORROWER shall repay that amount to the CWCB either within ten (10) 
days from the date of notification from the CWCB, or, at the CWCB'S discretion, said 
interest shall be deducted from the final disbursement of loan funds that the CWCB 
makes to the BORROWER. 
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5. Return of Unused Loan Funds.  Any loan funds disbursed but not expended for the 
PROJECT in accordance with the terms of this CONTRACT shall be remitted to the CWCB 
within 30 calendar days from notification from the CWCB of either (1) completion of the 
PROJECT or (2) determination by the CWCB that the PROJECT will not be completed.     

6. Borrower's Authority To Contract.  The BORROWER warrants that it has full power and 
authority to enter into this CONTRACT. The execution and delivery of this CONTRACT and 
the performance and observation of its terms, conditions and obligations have been 

duly authorized by all necessary actions of the BORROWER.  The BORROWER’S 

AUTHORIZING RESOLUTION OR ORDINANCE is attached as APPENDIX 3 and incorporated 
herein.   

7. Attorney's Opinion Letter.  Prior to the execution of this CONTRACT by the CWCB, the 
BORROWER shall submit to the CWCB a letter or letters from its bond counsel or general 
counsel stating that it is the bondsuch counsel’s opinion that 

a. the CONTRACT has been duly executed by officers of the BORROWER who are duly 
elected or appointed and are authorized to execute the CONTRACT and to bind the 
BORROWER; and 

b. the resolutions or ordinances of the BORROWER authorizing the execution and 
delivery of the CONTRACT were duly adopted by the governing bodies of the 
BORROWER; and 

c. there are no provisions in the Colorado Constitution or any other state or local law 
that prevent this CONTRACT from binding the BORROWER; and 

d. the CONTRACT will be valid and binding against the BORROWER if entered into by the 
CWCB; and 

e. the BORROWER was formed and is operated as a drainage authority pursuant to the 
provisions of C.R.S. §29-1-204.2. 

8. Pledge of revenues.  The BORROWER irrevocably pledges to the CWCB, for purposes 
of repayment of this loan, revenues levied for that purpose as authorized in APPENDIX 3 
and any other funds legally available to the BORROWER, in an amount sufficient to pay 
the annual payment due under this CONTRACT (as more particularly defined in 
Appendix 3, the “PLEDGED REVENUES”). Further, the BORROWER agrees to: 

a.  Segregation of Pledged Revenues.  The BORROWER shall set aside and keep the 
PLEDGED REVENUES in an account separate from other BORROWER revenues and 
warrants that these revenues will not be used for any other purpose. 

b.  Establish Security Interest. The BORROWER has duly executed a SECURITY 

AGREEMENT, attached hereto as APPENDIX 4 and incorporated herein, to provide a 
security interest to the CWCB in the PLEDGED REVENUES. The CWCB shall have 
priority over all other competing claims for said revenues, except for the liens of 
the BORROWER’S existing loans as listed in Section 5 (Schedule of Existing Debt), of 
the PROJECT SUMMARY, which sets forth the position of the lien created by this 
CONTRACT in relation to any existing lien(s).  
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c.  Rate Covenant.  Pursuant to its statutory authority and as permitted by law, the 
BORROWER shall take all necessary actions consistent therewith during the term of 
this CONTRACT to establish, levy and collect rates, charges and fees as described 
in APPENDIX 3, in amounts sufficient to pay this loan as required by the terms of 
this CONTRACT and the PROMISSORY NOTE, to cover all expenditures for operation 
and maintenance and emergency repair services, and to maintain adequate debt 
service reserves, including obtaining voter approval, if necessary, of increases in 
the BORROWER’S  rate schedule or taxes, if applicable.  

d.  Debt Service Reserve Account.  To establish and maintain the debt service 
reserve account, the BORROWER shall deposit an amount equal to one-tenth of an 
annual payment into its debt service reserve fund on the due date of its first annual 
loan payment and annually thereafter for the first ten years of repayment of this 
loan, until the amount on deposit therein is equal to an annual payment. In the 
event that the BORROWER applies funds from this account to repayment of the 
loan, the BORROWER shall replenish the account within ninety (90) daysno later 
than the April 1 immediately succeeding the date of withdrawal of the funds. 

e.  Additional Debts or Bonds.  The BORROWER shall not issue any indebtedness 
payable from the PLEDGED REVENUES and having a lien thereon which is superior 
to the lien of this loan.  The BORROWER may issue parity debt only with the prior 
written approval of the CWCB, provided that: 

i.  The BORROWER is currently and at the time of the issuance of the parity debt 
in substantial compliance with all of the obligations of this CONTRACT, 
including, but not limited to, being current on the annual payments due under 
this CONTRACT and in the accumulation of all amounts then required to be 
accumulated in the BORROWER’S debt service reserve fund; 

ii.  The BORROWER provides to the CWCB a Parity Certificate from an 
independent certified public accountant certifying that, based on an analysis of 
the BORROWER’S revenues, for 12 consecutive months out of the 18 months 
immediately preceding the date of issuance of such parity debt, the 
BORROWER’S revenues are sufficient to pay its annual operating and 
maintenance expenses, annual debt service on all outstanding indebtedness 
having a lien on the pledged revenues, including this loan, the annual debt 
service on the proposed indebtedness to be issued, and all required deposits 
to any reserve funds required by this CONTRACT or by the lender(s) of any 
indebtedness having a lien on the pledged revenues.  The analysis of 
revenues shall be based on the BORROWER’S current rate structure or the rate 
structure most recently adopted.  No more than 10% of total revenues may 
originate from tap and/or connection fees. 

The BORROWER acknowledges and understands that any request for approval of 
the issuance of additional debt must be reviewed and approved by the CWCB 
Director prior to the issuance of any additional debt. 

The foregoing limitations shall not apply to [DESCRIBE OTHER TWO LOAN 
CONTRACTS] entered into on the date hereof and secured by the Pledged 
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revenue on a parity with this loan. 

 

f.  Annual Statement of Debt Coverage. Each year during the term of this 
CONTRACT, the BORROWER shall submit to the CWCB an annual audit report and a 
certificate of debt service coverage from a Certified Public Accountant.  

9. Pledged Revenues During Loan Repayment. The BORROWER shall not sell, convey, 
assign, grant, transfer, mortgage, pledge, encumber, or otherwise dispose of the 
PLEDGED REVENUES, so long as any of the principal, accrued interest, and late 
charges, if any, on this loan remain unpaid, without the prior written concurrence of 
the CWCB.   

10. Release After Loan Is Repaid.  Upon complete repayment to the CWCB of the entire 
principal, all accrued interest, and late charges, if any, as specified in the PROMISSORY 

NOTE, the CWCB agrees to release and terminate any and all of the CWCB'S right, title, 
and interest in and to the PLEDGED REVENUES. 

11. Warranties. 

a.  The BORROWER warrants that, by acceptance of the loan under this CONTRACT and 
by its representations herein, the BORROWER shall be estopped from asserting for 
any reason that it is not authorized or obligated to repay the loan to the CWCB as 
required by this CONTRACT. 

b.  The BORROWER warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the BORROWER, to 
solicit or secure this CONTRACT and has not paid or agreed to pay any person, 
company, corporation, individual, or firm, other than a bona fide employee, any fee, 
commission, percentage, gift, or other consideration contingent upon or resulting 
from the award or the making of this CONTRACT. 

c.  The BORROWER warrants that the PLEDGED REVENUES and COLLATERAL for this 
loan are not encumbered by any other deeds of trust or liens of any party other 
than the CWCB or in any other manner, except for any existing lien(s) identified in 
Section 5 (Schedule of Existing Debt) of the PROJECT SUMMARY, which sets forth 
the position of the lien created by this CONTRACT in relation to any existing lien(s).  

12. Remedies For Default.  Upon default in the payments to be made by the BORROWER 
under this CONTRACT, or default in the performance of any covenant or agreement 
contained herein, the CWCB, at its option, may:  

a. suspend this CONTRACT and withhold further loan disbursements pending corrective 
action by the BORROWER, and if the BORROWER does not cure the default as 
provided for below, permanently cease loan disbursements and deem the PROJECT 
substantially complete; 

b. exercise its rights under any appendices to this CONTRACT, including, but not limited 
to, the PROMISSORY NOTE and SECURITY AGREEMENT; and/or 
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c.  take any other appropriate action.   

The CWCB shall provide written notice to the BORROWER of any such default and shall 
give the BORROWER an opportunity to cure within thirty (30) days of receipt of such 
notice.  All remedies described herein may be simultaneously or selectively and 
successively enforced. The CWCB may enforce the provisions of this CONTRACT at its 
option without regard to prior waivers of previous defaults by the BORROWER, through 
judicial proceedings to require specific performance of this CONTRACT, or by such other 
proceedings in law or equity as may be deemed necessary by the CWCB to ensure 
compliance with provisions of this CONTRACT and the laws and regulations under which 
this CONTRACT is executed.  The CWCB'S exercise of any or all of the remedies 
described herein shall not relieve the BORROWER of any of its duties and obligations 
under this CONTRACT. 

13. Operation of Project.  The BORROWER shall, without expense or legal liability to the 
CWCB, manage, operate and maintain the PROJECT continuously in an efficient and 
economical manner. 

14. Borrower's Liability Insurance.   

a. Because the BORROWER is a “public entity” within the meaning of the Colorado 
Governmental Immunity Act, CRS 24-10-101, et seq., as amended (“Act”), the 
BORROWER shall at all times maintain such liability insurance, by commercial policy 
or self-insurance as is necessary to meet its liabilities under the Act. 

b. Prior to the disbursement of any loan funds, the BORROWER shall provide the CWCB 
with an Acord Form 25 or other form satisfactory to the CWCB evidencing said 
insurance and shall provide the CWCB with documentation of renewals of said 
insurance.  

15. Additional Contract Requirements.  Any additional CONTRACT requirements are set 
forth in Additional Contract Requirement (Section 6) of the PROJECT SUMMARY. 

B.  PROJECT PROVISIONS 

1. Construction Fund Program Procedures.  During the completion of the PROJECT, the 
BORROWER shall adhere to the CWCB Construction Fund Program Procedures 
(Section 7) of the PROJECT SUMMARY. 

2. Eligible Expenses.  The PROJECT expenses for which the BORROWER is eligible for 
loan disbursements are listed in Eligible Expenses (Section 8) of the PROJECT 

SUMMARY. 

3. Loan Disbursements.  The CWCB shall disburse loan funds in accordance with the 
Disbursement Schedule (Section 9) of the PROJECT SUMMARY. 

4. Time for Performance.  The BORROWER recognizes that time is of the essence in the 
performance of all of its obligations under this CONTRACT.  Therefore, the BORROWER 
shall complete the PROJECT within the time specified in Time for Performance (Section 
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10) of the PROJECT SUMMARY. 

5. Indemnification by the Construction Firm.  The BORROWER shall require all 
construction firms and their subcontractors to indemnify the STATE and the BORROWER 
against all liability and loss, and against all claims and actions based upon or arising 
out of damage or injury, including death, to persons or property, caused by any acts or 
omissions of those parties or sustained in connection with the performance of any 
contract related to the PROJECT or by conditions created thereby, or based upon any 
violation of any statute, ordinance, or regulation, and the defense of any such claims or 
actions. 

6. Liability Insurance during Construction.  During construction of the PROJECT, the 
BORROWER shall require the construction firm(s) and any subcontractors to maintain the 
following insurance coverage in the limits shown during the term of their contracts for 
the construction of the PROJECT. The BORROWER shall provide the CWCB with an Acord 
Form 25 evidencing said insurance prior to commencement of construction, maintained 
until construction is complete, and shall provide the CWCB with documentation of 
renewals of said insurance. No payments shall be made to the BORROWER unless all 
insurance certificates are current. 

a.  Worker's compensation and employer's liability insurance in the required statutory 
amounts. 

b.  Automobile liability insurance that includes coverage for all owned, non-owned and 
hired vehicles with minimum limits of $1,000,000 combined single limit for bodily 
injury and property damage.   

c.  Commercial general liability insurance with minimum limits of $1,000,000 combined 
single limit for each occurrence and $2,000,000 general aggregate.  This insurance 
coverage shall include products/completed operations and bodily injury/property 
damage.  

C.   GENERAL PROVISIONS 

1. Periodic Inspections.  Throughout the term of this CONTRACT, the BORROWER shall 
permit a designated representative of the CWCB to make periodic inspections of the 
PROJECT. Such inspections shall cover the condition of the PROJECT, operating records, 
maintenance records, and financial records.  These inspections are solely for the 
purpose of verifying compliance with the terms and conditions of this CONTRACT and 
shall not be construed nor interpreted as an approval of the actual design, construction 
or operation of any element of the PROJECT facilities. 

2. Applicable Laws.  The BORROWER shall strictly adhere to all applicable federal, state, 
and local laws and regulations that are in effect or may hereafter be established 
throughout the term of this CONTRACT.  

3.  Designated Agent Of The CWCB.  The CWCB’s employees are designated as the 
agents of the CWCB for the purpose of this CONTRACT.  
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4. Assignment.  The BORROWER may not assign this CONTRACT except with the prior 
written approval of the CWCB.  

5. Contract Relationship.  The parties to this CONTRACT intend that the relationship 
between them under this CONTRACT is that of lender-borrower, not employer-employee. 
 No agent, employee, or servant of the BORROWER shall be, or shall be deemed to be, 
an employee, agent, or servant of the CWCB.  The BORROWER shall be solely and 
entirely responsible for its acts and the acts of its agents, employees, servants, 
engineering firms, construction firms, and subcontractors during the term of this 
CONTRACT.  

6. Integration of Terms.  This CONTRACT is intended as the complete integration of all 
understandings between the parties.  No prior or contemporaneous addition, deletion, 
or other amendment hereto shall have any force or affect whatsoever unless embodied 
herein in writing.  No subsequent renewal, addition, deletion, or other amendment 
hereto shall have any force or effect unless embodied in a written CONTRACT executed 
and approved pursuant to State fiscal rules, unless expressly provided for herein. 

7. Controlling Terms.  In the event of conflicts or inconsistencies between the terms of 
this CONTRACT and conditions as set forth in any of the appendices, such conflicts or 
inconsistencies shall be resolved by reference to the documents in the following order 
of priority:  (1) Colorado Special Provisions, provided that the parties hereby agree that, 
for the purposes of such Special Provisions, (a) “Contractor” shall mean BORROWER (2) 
the remainder of this CONTRACT, and (3) the Appendices. 

8. Casualty and Eminent Domain.  If, at any time, during the term of this CONTRACT, 
(a) the BORROWER'S PROJECT facilities including buildings or any portion thereof, are 
damaged or destroyed, in whole or in part, by fire or other casualty, or (b) title to or use 
of the PROJECT facilities or any part thereof shall be taken under the exercise of the 
power of eminent domain, the BORROWER shall cause the net proceeds of any 
insurance claim or condemnation award to be applied to the prompt replacement, repair 
and restoration of the PROJECT facilities or any portion thereof, or to repayment of this 
loan. Any net proceeds remaining after such work has been completed or this loan has 
been repaid, shall be retained by the BORROWER.  If the net insurance proceeds are 
insufficient to pay the full cost of the replacement, repair and restoration, the 
BORROWER shall complete the work and pay any cost in excess of the net proceeds.  In 
the event BORROWER chooses to repay the loan, BORROWER shall remain responsible 
for the full LOAN AMOUNT outstanding regardless of the amount of such insurance 
proceeds or condemnation award.   

9. Captions.  The captions and headings contained in this CONTRACT are for convenience 
and reference only and shall not be construed so as to define or limit the terms or 
provisions contracted herein.  

10. CWCB'S Approval.  This CONTRACT requires review and approval of plans, 
specifications, and various other technical and legal documents.  The CWCB'S review 
of these documents is only for the purpose of verifying BORROWER'S compliance with 
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this CONTRACT and shall not be construed or interpreted as a technical review or 
approval of the actual design or construction of the PROJECT.  Notwithstanding any 
consents or approvals given to the BORROWER by the CWCB on any such documents, 
BORROWER and any of its consultants, by preparing any such documents, shall be 
solely responsible for the accuracy and completeness of any of said documents. 

11. Waiver.  The waiver of any breach of a term of this CONTRACT shall not be construed as 
a waiver of any other term or of any subsequent breach of the same term.   

12. Addresses for mailing.  All notices, correspondence, or other documents required by 
this CONTRACT shall be delivered or mailed to the addresses shown in the PROJECT 

SUMMARY, Section 1 for the BORROWER and to the address below for the CWCB: 

Colorado Water Conservation Board 
Attn:  Construction Fund Section 
1313 Sherman Street, Room 721 
Denver, CO  80203  

 

 
 
 
 

 

[THE REST OF THIS PAGE INTENTIALLY LEFT BLANK] 
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Special Provisions 
The Special Provisions apply to all contracts except where noted in italics. 

 

1. CONTROLLER'S APPROVAL. CRS §24-30-202(1). This contract shall not be valid until it has been 
approved by the Colorado State Controller or designee. 

2. FUND AVAILABILITY. CRS §24-30-202(5.5). Financial obligations of the State payable after the 
current fiscal year are contingent upon funds for that purpose being appropriated, budgeted, and otherwise 
made available.  

3. GOVERNMENTAL IMMUNITY. No term or condition of this contract shall be construed or interpreted 
as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other provisions, of 
the Colorado Governmental Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 
U.S.C. §§1346(b) and 2671 et seq., as applicable now or hereafter amended. 

4. INDEPENDENT CONTRACTOR. Contractor shall perform its duties hereunder as an independent 
contractor and not as an employee. Neither Contractor nor any agent or employee of Contractor shall be 
deemed to be an agent or employee of the State. Contractor and its employees and agents are not entitled 
to unemployment insurance or workers compensation benefits through the State and the State shall not pay 
for or otherwise provide such coverage for Contractor or any of its agents or employees. Unemployment 
insurance benefits will be available to Contractor and its employees and agents only if such coverage is 
made available by Contractor or a third party. Contractor shall pay when due all applicable employment 
taxes and income taxes and local head taxes incurred pursuant to this contract. Contractor shall not have 
authorization, express or implied, to bind the State to any agreement, liability or understanding, except as 

expressly set forth herein. Contractor shall (a) provide and keep in force workers' compensation and 

unemployment compensation insurance in the amounts required by law, (b) provide proof thereof when 

requested by the State, and (c) be solely responsible for its acts and those of its employees and agents. 

5. COMPLIANCE WITH LAW. Contractor shall strictly comply with all applicable federal and State laws, 
rules, and regulations in effect or hereafter established, including, without limitation, laws applicable to 
discrimination and unfair employment practices. 

6. CHOICE OF LAW. Colorado law, and rules and regulations issued pursuant thereto, shall be applied in 
the interpretation, execution, and enforcement of this contract. Any provision included or incorporated 
herein by reference which conflicts with said laws, rules, and regulations shall be null and void. Any 
provision incorporated herein by reference which purports to negate this or any other Special Provision in 
whole or in part shall not be valid or enforceable or available in any action at law, whether by way of 
complaint, defense, or otherwise. Any provision rendered null and void by the operation of this provision 
shall not invalidate the remainder of this contract, to the extent capable of execution. 

7. BINDING ARBITRATION PROHIBITED. The State of Colorado does not agree to binding arbitration by 
any extra-judicial body or person. Any provision to the contrary in this contact or incorporated herein by 
reference shall be null and void. 
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8. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00. State or other public 
funds payable under this contract shall not be used for the acquisition, operation, or maintenance of 
computer software in violation of federal copyright laws or applicable licensing restrictions. Contractor 
hereby certifies and warrants that, during the term of this contract and any extensions, Contractor has and 
shall maintain in place appropriate systems and controls to prevent such improper use of public funds. If the 
State determines that Contractor is in violation of this provision, the State may exercise any remedy 
available at law or in equity or under this contract, including, without limitation, immediate termination of this 
contract and any remedy consistent with federal copyright laws or applicable licensing restrictions.  

9. EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. CRS §§24-18-201 and 24-50-507. 
The signatories aver that to their knowledge, no employee of the State has any personal or beneficial 
interest whatsoever in the service or property described in this contract. Contractor has no interest and shall 
not acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance 
of Contractor’s services and Contractor shall not employ any person having such known interests.   

10. VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4. [Not Applicable to intergovernmental 

agreements] Subject to CRS §24-30-202.4 (3.5), the State Controller may withhold payment under the 

State’s vendor offset intercept system for debts owed to State agencies for: (a) unpaid child support debts 

or child support arrearages; (b) unpaid balances of tax, accrued interest, or other charges specified in CRS 

§39-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the Department of Higher 

Education; (d) amounts required to be paid to the Unemployment Compensation Fund; and (e) other unpaid 
debts owing to the State as a result of final agency determination or judicial action. 

11. PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101. [Not Applicable to agreements relating 

to the offer, issuance, or sale of securities, investment advisory services or fund management 
services, sponsored projects, intergovernmental agreements, or information technology services or 
products and services] Contractor certifies, warrants, and agrees that it does not knowingly employ or 
contract with an illegal alien who will perform work under this contract and will confirm the employment 
eligibility of all employees who are newly hired for employment in the United States to perform work under 
this contract, through participation in the E-Verify Program or the Department program established pursuant 
to CRS §8-17.5-102(5)(c), Contractor shall not knowingly employ or contract with an illegal alien to perform 
work under this contract or enter into a contract with a subcontractor that fails to certify to Contractor that 
the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under this 

contract. Contractor (a) shall not use E-Verify Program or Department program procedures to undertake 

pre-employment screening of job applicants while this contract is being performed, (b) shall notify the 
subcontractor and the contracting State agency within three days if Contractor has actual knowledge that a 

subcontractor is employing or contracting with an illegal alien for work under this contract, (c) shall 
terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien 

within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course 
of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and 
Employment. If Contractor participates in the Department program, Contractor shall deliver to the 
contracting State agency, Institution of Higher Education or political subdivision a written, notarized 
affirmation, affirming that Contractor has examined the legal work status of such employee, and shall 
comply with all of the other requirements of the Department program. If Contractor fails to comply with any 
requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution of higher 
education or political subdivision may terminate this contract for breach and, if so terminated, Contractor 
shall be liable for damages. 

12. PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101. Contractor, if a natural 
person eighteen (18) years of age or older, hereby swears and affirms under penalty of perjury that he or 

she (a) is a citizen or otherwise lawfully present in the United States pursuant to federal law, (b) shall 

comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form of identification 
required by CRS §24-76.5-103 prior to the effective date of this contract. 
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           SPs Effective 
1/1/09 

 
          [END OF SPECIAL PROVISIONS] Formatted: Header distance from edge:  0.25"
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            Contract# C150393 

                  CMS#65327 

 

IN WITNESS WHEREOF, the parties hereto have executed this CONTRACT. 

* Persons signing for BORROWER hereby swear and affirm that they are authorized to act on BORROWER’s behalf and acknowledge that the 
State is relying on their representations to that effect.  

 
BORROWER:  

Boxelder Basin Regional Stormwater Authority,  

a drainage authority, pursuant to C.R.S. §29-1-

204.2 

 

BY:  

                        Signature 

 

NAME: __________________ 

 

TITLE:  __________________   

 

DATE:  __________________ 

  

  

Attest (Seal) 

 

BY: _______________________                    

 Signature 

       

NAME:    __________________ 

 

TITLE:     __________________ 

  

 DATE:    _________________ 

STATE OF COLORADO 

John W. Hickenlooper, Governor 

Department of Natural Resources  

Mike King, Executive Director 

 

BY:   

  

  

Name: Kirk Russell, P.E., Chief 

  Finance & Administration Section 

       Colorado Water Conservation Board 

 

DATE: _____________________  

  

 

Pre-Approved Form Contract Reviewer 

 

 

          BY: __________________________ 

        Peg Mason, CWCB Contracts Manager 

 

         DATE:________________________

 

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER 

 

CRS 24-30-202 requires that the State Controller approve all state contracts.  This contract is not valid and 

there are no loan funds available until the State Controller, or such assistant as he may delegate, has signed 

it. 

 

STATE CONTROLLER 
Robert Jaros, CPA, MBA, JD 

 

By_____________________________________ 

        Susan Borup, Controller, Department of Natural Resources 

 

Effective Date_____________________ 

Formatted: Header distance from edge:  0.45"
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Project Summary – Boxelder Basin Regional Stormwater Authority,  

a drainage authority pursuant to C.R.S. §29-1-204.2 

Contract No. C150393 

SECTION 1 –BORROWER INFORMATION 

 Name: Boxelder Basin Regional Stormwater Authority,  
  a drainage authority pursuant to C.R.S. §29-1-204.2 

 Address: 1627 East 18
th

 Street, Loveland, Colorado 80538 

 Contact: Stan Myers 

 Phone Number: 970-669-3611  

  E-mail address: stanm@pinnacleconsultinggroupinc.com 

Type of Entity:    The Boxelder Basin Regional Stormwater Authority is a 
drainage authority formed pursuant to and governed by C.R.S. §29-1-204.2 
and the Intergovernmental Agreement dated August 20, 2008, by and among 
the Board of Commissioners of Larimer County, Colorado, the City of Fort 
Collins, Colorado, and the Town of Wellington, Colorado, including all 
amendments thereto.  

Section 2 – Project Description 

A. Description of PROJECT: The BORROWER applied to the CWCB for a loan to be 
used for the construction of the County Road 52 Improvements Project, located 
in Larimer County, hereinafter referred to as the PROJECT, at an estimated total 
project cost of $1,850,000. The PROJECT will install drop box culverts under CR-52 
while maintaining the roadway’s current grade, reducing the flood hazard to 
downstream properties. 

B. Description of Feasibility Study:  The CWCB has reviewed the Loan Feasibility 
Study, dated November 1, 2013, titled “Feasibility Study County Road 52 
Improvements & Grading” prepared by the Authority and Pinnacle Consulting 
Group, Inc. with engineering support from Andrea Faucett, P.E. of Ayres 
Associates of Fort Collins, Colorado, which is incorporated herein by reference. 
The study was prepared in accordance with the CWCB guidelines. Based upon 
the feasibility report, the CWCB determined the PROJECT to be technically and 
financially feasible. 

SECTION 3 – CWCB’S AUTHORITY  

Construction Fund:  This loan is made pursuant to the provisions of §§ 37-60-119 
and 37-60-120, C.R.S., which authorize the CWCB to loan money for water projects 
from the CWCB Construction Fund for the benefit of the people of the state, provided 
that the BORROWER assures repayment of that money.  

Section 37-60-122(1)(b), C.R.S., authorizes the CWCB to make loans of up to 
$10,000,000 from the CWCB’s Construction Fund and the State Severance Tax Trust 
Fund Perpetual Base Account Fund without prior approval from the General 
Assembly. 
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SECTION 4 - BOARD APPROVAL  

At its January 27, 2014 meeting the CWCB approved a Small Project Loan, from the 
Construction Fund to the BORROWER, in an amount up to $810,000 for PROJECT costs 
not to exceed 90% of the cost of the PROJECT, with a loan origination fee of 1% in 
accordance with CWCB Policy No. 16 resulting in a loan origination fee of $8,100 and 

a total loan amount of $818,100 at an interest rate of 2.75% per annum for a 
repayment term of 15 years.   

SECTION 5 – SCHEDULE OF EXISTING DEBT 

     No other debt, backed by Stormwater and Development Fee revenues, exists. 
[REFERENCE PARITY LOANS] 

SECTION 6 – ADDITIONAL CONDITIONS & CONTRACT REQUIREMENTS 

The Authority will not seek, and CWCB will not disburse, loan funds until the 
Authority has the right of possession to all property necessary for the East Side 
Detention Facility Project (CWCB Loan Contract No. C150353). If land is to be 
acquired through condemnation, this will be evidenced by an Order of Possession. 
If land is to be acquired through negotiated real estate contract(s), this will be 
evidenced by a binding real estate contract between the Authority and the property 
owner. 

 

SECTION 7 – CONSTRUCTION FUND PROGRAM PROCEDURES   

A. The BORROWER shall employ an engineer, registered in the state of Colorado to 
prepare plans and specifications for the PROJECT. 

B. Engineering contracts, plans and specifications must be submitted to the CWCB 
staff for verification of compliance with the terms of this CONTRACT when available 
prior to bidding. Any modifications to the plans and specifications must be 
approved in writing by the CWCB staff. 

C. For plans and specifications for all jurisdictional dams and reservoirs, as defined 
by § 37-87-105 C.R.S., the BORROWER shall provide a letter of approval from the 
State Engineer's Office prior to construction. 

D. The BORROWER shall extend an invitation to CWCB to be present at the bid 
opening. 

E. The BORROWER shall contract for the construction of the work with responsible and 
capable Construction Firms, which said Construction Firms shall be selected by 
the BORROWER and found acceptable by the CWCB staff.   

F. The BORROWER must provide a copy of the executed construction contract 
documents consisting of the contractor's proposal, construction contract, 
performance bond, payment bond, notice of award, notice to proceed, sample 
change order, and sample field order, as well as the advertisement for bid and bid 
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bond at bidding.  After the CWCB staff verifies that these documents comply with 
the terms of this CONTRACT, the BORROWER may issue the notice to proceed to the 
Construction Firms. 

G. The BORROWER shall conduct a pre-construction conference at which time the 
CWCB staff shall have the opportunity to review and approve the construction 
schedule.   

H. If the CWCB staff determines that the PROJECT requires a resident inspector during 
construction, the BORROWER shall employ an inspector who has been approved by 
the CWCB staff. 

I. The BORROWER shall construct the PROJECT in accordance with the approved 
plans and specifications. 

J. Upon completion of the PROJECT construction, the BORROWER shall provide as-built 
drawings of the PROJECT to the CWCB staff, or, if required by § 37-87-105, C.R.S., 
the BORROWER shall provide the as-built drawings to the State Engineer's Office for 
approval and filing.   

K. Upon completion of the PROJECT construction, the BORROWER shall arrange a final 
inspection for the CWCB staff. 

L. The BORROWER shall pay all of the expenses related to the PROJECT when such 
bills are due. 

SECTION 8 – ELIGIBLE EXPENSES.  The following items are eligible for loan 
disbursements.   

A. Preparing final designs and specifications for the PROJECT. 

B. Preparing bid and construction contract documents. 

C. Preparing environmental assessment or environmental impact statements, and 
otherwise complying with the Federal National Environmental Policy Act. 

D. Complying with all federal, state, and local regulatory requirements, including the 
obtaining of all required permits. 

E. Fish and wildlife mitigation measures required by federal, state, or local laws and 
regulations. 

F. Actual construction as called for in the design documents and in change orders 
approved by the CWCB and the BORROWER. 

G. Engineering services for construction management, including design and 
construction management for CWCB-approved change orders. 

H. Interest during completion of the PROJECT pursuant to Paragraph A.4 of the 
CONTRACT.   

I. Legal services for reviewing engineering services contracts, reviewing this 
CONTRACT, reviewing construction contract documents, and for complying with all 
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federal, state, and local regulatory requirements.   

J. PROJECT related expenses incurred prior to the Effective Date of this CONTRACT in 
accordance with the legislative approval of this loan.  

SECTION 9 – DISBURSEMENT SCHEDULE  

For PROJECT costs:  The BORROWER shall prepare a periodic progress report which 
contains a statement of the PROJECT costs expended for that period and shall 
forward said statement to the CWCB.  After receipt of the periodic progress report 
from the BORROWER, and review and acceptance of the items therein as eligible 
expenses as described below, the CWCB will pay to the BORROWER the amount 
set forth in the report or such portion that has been approved by the CWCB.  Such 
payment shall be made within thirty (30) days from the CWCB’s approval of each 
progress report.  

SECTION 10 – TIME FOR PERFORMANCE 

          PROJECT Beginning: Upon Effective Date of this CONTRACT (the date this 
CONTRACT is signed by the State Controller or his designee). 

           PROJECT Finish: Three (3) years from the Effective Date of this CONTRACT. 

 

 

[THE REST OF THIS PAGE INTENTIALLY LEFT BLANK] 
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PROMISSORY NOTE 

 Date: February 14, 2014  

                             Borrower:    Boxelder Basin Regional Stormwater Authority, a drainage authority 
                                                 pursuant to C.R.S. §29-1-204.2 

 Principal Amount:  $818,100 

 Interest Rate: 2.50% per annum 

 Term of Repayment:  15 years  

 Loan CONTRACT No.:  C150393 

 Loan Payment: $66,075.04 

 Payment Initiation Date*:         

 Maturity Date*:        

* Payment Initiation Date and Maturity Date fields are filled in after the project has been 
substantially completed.   

1.  FOR VALUE RECEIVED, the BORROWER promises to pay the Colorado Water Conservation Board 
("CWCB"), the Principal Amount plus Interest for the Term of Repayment, pursuant to the LOAN 

CONTRACT and this PROMISSORY NOTE.  

2.  Principal and interest shall be payable in equal Loan Payments, with the first payment due and 
payable one year from Payment Initiation Date (the date the CWCB determines that the project 
is substantially complete), and annually thereafter.  All principal, interest, and late charges, if 
any, then remaining unpaid shall be due and payable on or before the Maturity Date. 

3.  Payments shall be made to the Colorado Water Conservation Board at 1313 Sherman Street, 
Room 721, Denver, Colorado 80203. 

4.  The CWCB may impose a late charge in the amount of 5% of the annual payment if the CWCB 
does not receive the annual payment within 15 calendar days of the due date. 

5.  This PROMISSORY NOTE may be prepaid in whole or in part at any time without premium or 
penalty.  Any partial prepayment shall not postpone the due date of any subsequent payments 
or change the amount of such payments. 

6.  All payments received shall be applied first to late charges, if any, next to accrued interest and 
then to reduce the principal amount. 

7.  This PROMISSORY NOTE is issued pursuant to the LOAN CONTRACT between the CWCB and the 

BORROWER.  The LOAN CONTRACT creates security interests in favor of the CWCB to secure 

the prompt payment of all amounts that may become due hereunder.  Said security interests 
are evidenced by a SECURITY AGREEMENT, (“SECURITY INSTRUMENT”) of even date and amount 
and cover certain revenues, real property, water rights and/or accounts of the BORROWER.  The 

LOAN CONTRACT and SECURITY INSTRUMENTS grant additional rights to the CWCB. 

8.  The CWCB shall give the BORROWER written notice of any alleged default and an opportunity 
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to cure within thirty (30) days of receipt of such notice before the BORROWER shall be 
considered in default for purposes of this PROMISSORY NOTE.  

9.  The BORROWER and any co-signer or guarantor hereby agree that if this PROMISSORY NOTE or 
interest thereon is not paid when due or if suit is brought, then it shall pay all reasonable costs 
of collection, including reasonable attorney fees.  In the event of any bankruptcy or similar 
proceedings, costs of collection shall include all costs and attorney fees incurred in connection 
with such proceedings, including the fees of counsel for attendance at meetings of creditors' 
committees or other committees. 

10. This PROMISSORY NOTE shall be governed in all respects by the laws of the State of Colorado. 

BORROWER: Boxelder Basin Regional Stormwater 

Authority, a drainage authority, pursuant to C.R.S. 

§29-1-204.2 

 
        

(SEAL) By   
  Signature 
Attest:  
      NAME:    __________________ 
 
      TITLE:     __________________ 
  
      DATE:    _________________ 
By      

 Signature 
 
NAME:    __________________ 
 
TITLE:     __________________ 
  
DATE:    _________________ 
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RESOLUTIONS OF THE BOARD OF DIRECTORS 

OF BOXELDER BASIN REGIONAL STORMWATER AUTHORITY  

 

 [SEPARATE RESOLUTION TO BE ADOPTED] The Board of Directors of Boxelder Basin 

Regional Stormwater Authority, a drainage authority pursuant to C.R.S. §29-1-204.2 (Authority), at a 
meeting held _______, 2014, at ______, Colorado, adopted the following resolutions concerning a 
secured loan from the State of Colorado Water Conservation Board (CWCB), for the purpose of 
construction of the County Road 52 Improvements Project in the amount of $818,100, or such actual 
amount, more or less, as may be needed by the Company and available from the CWCB including the 
CWCB loan origination fee of 1% of the loan amount.  

 At said meeting, the Board charged that these resolutions are irrepealable during the 

term of the loan and, pursuant to the Authority’s bylaws, authorized the President and 

Corporate Secretary, RESOLVED as follows: 

1. to enter into and comply with the terms of a contract with the Colorado Water Conservation Board 
for a loan in the amount of $818,100, or such actual amount, more or less, as needed to finance the 
project costs, including the CWCB loan origination fee of 1%, and  

2. to levy and collect assessments from the shareholders in an amount sufficient to pay the annual 
amounts due under the LOAN CONTRACT, and to pledge Stormwater and Development Fee revenues and 
the Authority’s right to receive said revenues for repayment of the loan, and  

3. to place said pledged revenues in a special account separate and apart from other Authority 

revenues, and 

4. to make the annual payments required by the PROMISSORY NOTE and to make annual deposits 

to a debt service reserve fund, and 

5. to pledge the Stormwater and Development Fee revenues backed by a rate covenant and annual 

financial reporting as COLLATERAL for the loan, and  

6. to execute all documents as required by the LOAN CONTRACT, including, but not limited to, a 

PROMISSORY NOTE and a SECURITY AGREEMENT necessary to convey a security interest in said property 

to the CWCB, and,  

7. to take such other actions and to execute such other documents as may be necessary to 
consummate and implement the loan. 

CERTIFICATION 

THE UNDERSIGNED, THE PRESIDENT AND THE CORPORATE SECRETARY HEREBY CERTIFY THAT THE 

FOREGOING ARE TRUE AND CORRECT COPIES OF RESOLUTIONS DULY ADOPTED AT A MEETING OF THE 

AUTHORITY’S BOARD OF DIRECTORS DULY CALLED AND HELD AS ABOVE RECITED, PURSUANT TO THE 

AUTHORITY’S BYLAWS, AND THAT SAID RESOLUTIONS HAVE NOT BEEN AMENDED OR RESCINDED.   

GIVEN UNDER OUR HANDS AND THE SEAL OF THE AUTHORITY THE             DAY OF   2014. 

     

   By  

(S E A L) 

   Signature          

ATTEST: 
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      NAME:    __________________ 

By        TITLE:     __________________  

 Signature of Corporate Secretary         DATE:    __________________  

  DATE:    _________________   

  
    

SECURITY AGREEMENT 

(PLEDGE OF REVENUES) 

 DATE: FEBRUARY 14, 2014 

 DEBTOR: Boxelder Basin Regional Stormwater Authority, a drainage           
                                              authority pursuant to C.R.S. §29-1-204.2 

 SECURED PARTY: COLORADO WATER CONSERVATION BOARD 
  1313 SHERMAN STREET, ROOM 721 
  DENVER, CO  80203 

 PROMISSORY NOTE: $818,100 

 TERMS OF REPAYMENT:  2.50% PER ANNUM FOR 15 YEARS 

 LOAN CONTRACT: C150393  

 COLLATERAL: Stormwater Service and Development Fee revenues pledged to 
repay the loan as described in Pledge of Revenues provisions of 
the LOAN CONTRACT and DEBTOR’S RESOLUTION dated 

___________.  

To secure payment of the loan evidenced by the PROMISSORY NOTE payable in accordance with 
the TERMS OF REPAYMENT, or until all principal, interests, and late charges, if any, are paid in full, 
the DEBTOR grants to SECURED PARTY a security interest in the above described COLLATERAL. 

DEBTOR EXPRESSLY WARRANTS AND COVENANTS: 

1.  That except for the security interest granted hereby and any other security interests 
described in Section 5 of the Loan Contract Project Summary, DEBTOR is the owner of the 
COLLATERAL free from any adverse lien, security interest or encumbrances; and that DEBTOR 
will defend the COLLATERAL against all claims and demands of all persons at any time 
claiming the same or any interest therein. 

2.  That the execution and delivery of this agreement by DEBTOR will not violate any law or 
agreement governing DEBTOR or to which DEBTOR is a party.  

3.  To not permit or allow any adverse lien, security interest or encumbrance whatsoever upon 
the COLLATERAL and not to permit the same to be attached or replevined. 

4.  That by its acceptance of the loan money pursuant to the terms of the CONTRACT and by its 
representations herein, DEBTOR shall be estopped from asserting for any reason that it is not 
authorized to grant a security interest in the COLLATERAL pursuant to the terms of this 
agreement. 

UNTIL DEFAULT DEBTOR may have possession of the COLLATERAL, provided that DEBTOR keeps 
the COLLATERAL in an account separate from other revenues of DEBTOR and does not use the 
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COLLATERAL for any purpose not permitted by the CONTRACT.  Upon default, SECURED PARTY 
shall have the immediate right to the possession of the 
COLLATERAL.

 

DEBTOR SHALL BE IN DEFAULT under this agreement upon any of the following events or 

conditions: 

a.  default in the payment or performance of any obligation contained herein or in the 
PROMISSORY NOTE or Loan CONTRACT; 

b.  dissolution, termination of existence, insolvency, business failure, appointment of a 
receiver of any part of the property of, assignment for the benefit of creditors by, or the 
commencement of any proceeding under any bankruptcy or insolvency law of, by or 
against DEBTOR; or  

c.  the making or furnishing of any warranty, representation or statement to SECURED PARTY 
by or on behalf of DEBTOR which proves to have been false in any material respect when 
made or furnished. 

 UPON SUCH DEFAULT and at any time thereafter, SECURED PARTY shall have the 
remedies of a secured party under Section 11-57-208, Colorado Revised Statutes, as amended. 
SECURED PARTY may require DEBTOR to deliver or make the COLLATERAL available to SECURED PARTY 
at a place to be designated by SECURED PARTY, which is reasonably convenient to both parties.  
Expenses of retaking, holding, preparing for sale, selling or the like shall include SECURED PARTY'S 
reasonable attorney's fees and legal expenses.   

 The SECURED PARTY shall give the DEBTOR written notice of any alleged default and an 
opportunity to cure within thirty (30) days of receipt of such notice before the DEBTOR shall be 
considered in default for purposes of this SECURITY AGREEMENT.  No default shall be waived by 
SECURED PARTY except in writing, and no waiver by SECURED PARTY of any default shall operate 
as a waiver of any other default or of the same default on a future occasion.  The taking of this 
SECURITY AGREEMENT shall not waive or impair any other security SECURED PARTY may have or 
hereafter acquire for the payment of the above indebtedness, nor shall the taking of any such 
additional security waive or impair this SECURITY AGREEMENT; but SECURED PARTY shall retain its 
rights of set-off against DEBTOR. In the event court action is deemed necessary to enforce the 
terms and conditions set forth herein, said action shall only be brought in the District Court for 
the City and County of Denver, State of Colorado, and DEBTOR consents to venue and personal 
jurisdiction in said Court.

 All rights of SECURED PARTY hereunder shall inure to the benefit of its successors and 
assigns; and all promises and duties of DEBTOR shall bind its successors or assigns. 
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DEBTOR: Boxelder Basin Regional 
Stormwater Authority, a drainage authority 
 pursuant to C.R.S. §29-1-204.2 

(SEAL) 

 By                             Signature 
Attest:  
      NAME:    __________________ 

By      
 Signature 
      TITLE:     __________________ 

NAME:    __________________    

TITLE:     __________________   DATE:     _________________ 
 
DATE:     __________________ 
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RESOLUTION OF THE BOXELDER BASIN REGIONAL STORMWATER 

AUTHORITY  CONCERNING AUTHORIZING MULTIPLE LOANS FROM THE 

COLORADO WATER CONSERVATION BOARD FOR THE PURPOSE OF 

FINANCING, IN PART: (I) THE LARIMER AND WELD CANAL CROSSING 

PROJECT, (II) THE EAST SIDE DETENTION FACILITY PROJECT, AND (III) THE 

COUNTY ROAD 52 IMPROVEMENTS PROJECT; AUTHORIZING THE EXECUTION 

OF PROMISSORY NOTES TO EVIDENCE SUCH LOANS AND SECURITY 

AGREEMENTS RELATING THERETO, AND PROVIDING FOR THE PAYMENT OF 

SUCH NOTES FROM STORMWATER SERVICE FEES, SYSTEM DEVELOPMENT 

FEES AND OTHER LEGALLY AVAILABLE REVENUES OF THE AUTHORITY; AND 

MAKING CERTAIN COVENANTS IN CONNECTION WITH THE LOANS AND 

PROVIDING DETAILS IN CONNECTION THEREWITH. 

 
WHEREAS, the Boxelder Basin Regional Stormwater Authority (the “Authority”) is a 

drainage authority established in accordance with Section 29-1-204.2, Colorado Revised 

Statutes, as amended (“C.R.S.”), and pursuant to an Intergovernmental Agreement for 

Stormwater Cooperation and Management dated August 20, 2008, as amended by a First 

Amendment to Intergovernmental Agreement for Stormwater Cooperation and Management 

dated _______ __, 2014 (collectively, the “Authority IGA”), among the Board of Commissioners 

of Larimer County (the “County”), the City of Fort Collins, Colorado (the “City”), and the Town 

of Wellington (the “Town”) (each of the County, the City and the Town constituting a 

“Member”); and  

WHEREAS, the City, the County and the Town have adopted a basin master plan titled 

“Boxelder Creek Regional Stormwater Master Plan” dated October 2006, prepared by PBS&J 

Consulting Engineers (the “Plan”) pertaining to stormwater facilities serving properties in the 

Boxelder Creek Basin, located in the County, and a portion of which are located in the City or 

the Town; and 

WHEREAS, pursuant to the Authority IGA, the Authority has constructed, and intends to 

construct and otherwise provide, operate and maintain, stormwater facilities contemplated by the 

Plan (as more particularly defined in the Authority IGA, the “Project Improvements”); and 

WHEREAS, pursuant to the Authority IGA, the Authority is authorized to collect, and 

presently collects, a “Stormwater Service Fee” and a “System Development Fee” both as more 

particularly defined and described in the Authority IGA; and 

WHEREAS, the Authority has no taxing power; and 

WHEREAS, as provided in the Authority IGA, the sole function of the Authority is to 

plan for, finance, construct, acquire, own, operate and maintain the Project Improvements, which 

the Authority undertakes to do on a self-supporting basis (excluding the use of moneys not 

constituting local government grants under TABOR) and, as such, and as contemplated by the 

Authority IGA and further confirmed herein, the Authority constitutes an “enterprise” within the 

meaning of Article X, Section 20 of the Constitution of the State of Colorado (“TABOR”) and 

the Water Activity Enterprise Law, Part 1 of Article 45.1, Title 37, C.R.S.; and 
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WHEREAS, in accordance with an Intergovernmental Agreement (Regarding Cost 

Sharing for Boxelder Basin Stormwater Mitigation Improvements) dated November 15, 2012 

(the “TDA IGA”), between the Authority and the Timnath Development Authority, an urban 

renewal authority established pursuant to Title 31, Article 25, Part 1 of C.R.S. (the “TDA”), the 

TDA has agreed to pay to the Authority 25% of the Authority’s actual costs (including costs of 

construction) incurred in connection with the Larimer and Weld Canal Crossing Project and the 

East Side Detention Facility Project (both as defined herein), as more particularly provided in the 

TDA IGA, which amounts the Authority has determined do not constitute grants from a local 

government within the meaning of TABOR or the Water Activity Enterprise Law; and 

WHEREAS, the Authority is authorized pursuant to the Section 29-1-204.2, C.R.S. and 

the Water Activity Law issue bonds, notes, or other obligations payable from the revenues 

derived or to be derived from the Project Improvements and other legally available revenues of 

the Authority; and 

WHEREAS, the Authority has determined, for the benefit of the Authority and the 

inhabitants of the Members, that it is necessary to provide for the Project Improvements 

identified in the following recital; and   

WHEREAS, the Board of Directors of the Authority (the “Board”) has received the 

following from the Colorado Water Conservation Board, an agency of the State (each referred to 

as a “Loan Contract” and, collectively, as the “Loan Contracts”): 

(i) Loan Contract (identified as Loan Contract C150352), for a loan in an 

amount up to $1,010,000, at an interest rate of 2.75% per annum, for a repayment term of 

15 years, for the purpose of funding, generally, a structure designed to convey water from 

Boxelder Creek across the Larimer-Weld Canal (as more particularly described as the 

Project in such contract, referred to herein as the “Larimer and Weld Canal Crossing 

Structure Project”); and  

(ii) Loan Contract (identified as Loan Contract C150353), for a loan in an 

amount up to $7,171,000, at an interest rate of 2.75% per annum, for a repayment term of 

15 years, for the purpose of funding, generally, a storm water detention facility (as more 

particularly described as the Project in such contract, referred to herein as the “East Side 

Detention Facility Project”); and  

(iii) Loan Contract (identified as Loan Contract C150393), for a loan in an 

amount up to $818,100, at an interest rate of 2.50% per annum, for a repayment term of 

15 years, for the purpose of funding, generally, improvements to County Road 52, 

including the installation of drop box culverts (as more particularly described as the 

Project in such contract, referred to herein as the “County Road 52 Improvements 

Project”); and  

WHEREAS, the Authority’s repayment obligations under each of the Loan Contracts will 

be evidenced by a Promissory Note (collectively referred to herein as the “Promissory Notes”) to 

be issued by the Authority to the CWCB, each of which Note shall constitute a special revenue 
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obligation of the Authority which is to be paid from Net Revenues (defined herein), and the 

Promissory Notes shall be secured by such Net Revenues on a parity with each other; and 

WHEREAS, in accordance with the Authority IGA, the aggregate principal amount of the 

loans evidenced by the Loan Contracts do not exceed $9,000,000, the terms thereof do not 

exceed 15 years, and the interest rates thereon do not exceed 2.75% APR: and 

WHEREAS, after consideration, the Board has determined that the execution of the Loan 

Contracts and the issuance of the Promissory Notes to the CWCB is in furtherance of the Plan 

and in the best interests of the Authority and the inhabitants of the Members; and 

WHEREAS, voter approval in advance is not required under Article X, Section 20 of the 

Colorado Constitution or any other law for the execution of the Loan Contracts or the issuance of 

the Promissory Notes by the Authority; and  

WHEREAS, the Authority has no outstanding multi-year fiscal obligations which are 

secured by the Net Revenue; and  

WHEREAS, the form of the Loan Contracts and related appendices have been reviewed 

by the Authority staff and its counsel; and 

WHEREAS, the Authority desires to authorize the execution of the Loan Contracts, the 

issuance and delivery of the Promissory Notes, and the execution of any additional 

documentation which may be related to the financing, including any Security Agreement 

required by such Loan Contracts; therefore,  

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF 

THE BOXELDER BASIN REGIONAL STORMWATER AUTHORITY AS FOLLOWS: 

Section 1.  Definitions.  The following terms shall have the following meanings as used 

in this Ordinance:  

 “Board” means the Board of Directors of the Authority, the governing body of the 

Authority. 

“C.R.S.” means the Colorado Revised Statutes, as amended and supplemented as of the 

date hereof.  

 “CWCB” means the Department of Natural Resources, Colorado Water Conservation 

Board, an executive branch agency of the State.  

“Enabling Law” means the Section 29-1-204.2, C.R.S., the Supplemental Public 

Securities Act, the Water Activity Law and all other laws of the State establishing the power of 

the Authority to complete the financing contemplated by this Resolution. 

“Event of Default” means any one or more of the events set forth in the Section hereof 

entitled “Events of Default and Remedies.”  
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“Future Parity Obligations” means one or more series of additional bonds, notes, interim 

securities or other obligations issued by the Authority having a lien on the Net Revenue which is 

on a parity with the lien of the Promissory Notes. 

“Gross Revenue” means all fees, charges and revenues directly or indirectly derived by 

the Authority for the services furnished by, or use of, the Project Improvements, or any part 

thereof, including all Stormwater Service Fees, all System Development Fees, all income 

attributable to any future dispositions of property or rights or related contracts, settlements, or 

judgments held or obtained in connection with the Project Improvements or its operations, and 

any amounts payable by the TDA under the TDA IGA and any amounts paid by any member in 

accordance with Authority IGA; provided however, that there shall be excluded from Gross 

Revenue (a) moneys borrowed and used for providing the capital costs of Project Improvements; 

and (b) any moneys received as grants or appropriations from the United States, the State of 

Colorado, or other sources, the use of which is limited or restricted by the grantor or donor to the 

provision of Capital Improvements or for other purposes resulting in the general unavailability 

thereof, except to the extent any such moneys shall be received as payments for the use of the 

System, services rendered thereby, the availability of any such service, or the disposal of any 

commodities therefrom. 

“Loan Contract No. C150352” means the contract, designated Loan Contract No. 

C150352, as may be amended from time to time, by and between the State for the use and benefit 

of the CWCB and the Authority.  

“Loan Contract No. C150353” means the contract, designated Loan Contract No. 

C150353, as may be amended from time to time, by and between the State for the use and benefit 

of the CWCB and the Authority.  

“Loan Contract No. C150393” means the contract, designated Loan Contract No. 

C150393, as may be amended from time to time, by and between the State for the use and benefit 

of the CWCB and the Authority.  

“Loan Contracts” means, collectively, Loan Contract No. C150352, Loan Contract No. 

C150353 and Loan Contract No. C150393.  “Loan Contract” refers to each of the foregoing 

individually, as the context requires. 

 “Net Revenue” means Gross Revenue after deducting Operation and Maintenance 

Expenses. 

 “Operation and Maintenance Expenses” means all reasonable and necessary current 

expenses of the Authority, paid or accrued, for operating, maintaining, and repairing the Project 

Improvements, including, without limitation, all legal and administrative expenses of the 

Authority. 

“Resolution” means this Resolution which authorizes the execution of the Loan Contracts 

and the issuance of the Promissory Notes, including any amendments properly made hereto. 
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 “Payment Date” means the date established pursuant to the applicable Loan Contract for 

the annual payment of the principal of and interest on the related Promissory Note, as set forth 

therein.  

“Project” means, with respect to each Loan Contract, the project defined as the “Project” 

in such Loan Contract.  

 “Project Costs” means, with respect to any Project Account establish in connection with 

a Loan Contract, the Authority’s costs properly attributable to the Project described in such Loan 

Contract and permissible as “Eligible Expenses” as set forth in provision B(2) of such Loan 

Contract.  

“Promissory Note” means, in connection with a Loan Contract, the Promissory Note 

evidencing the Authority’s repayment obligation from the date of substantial completion of the 

Project (as described in such Loan Contract), as set forth in Appendix 2 to such Loan Contract. 

“Promissory Notes” means, collectively, the Promissory Notes executed in connection 

with the Loan Contracts. 

“Pro Rata Portion” means the dollar amount derived by dividing the amount of principal 

and interest to come due on the next Payment Date by the number of monthly credits required to 

be made prior to such Payment Date.  

“Required Reserve Amount” means, with respect to each Loan Contract, the amount equal 

to an annual loan payment thereon, as shown in the Promissory Note relating thereto.   

“Reserve Account” means a special account of the Authority designated as the “2014 

CWCB Note Reserve Account,” created by this Resolution for the purpose of paying, if 

necessary, the principal of and interest on the Promissory Notes.  

“State” means the State of Colorado. 

 “Supplemental Public Securities Act” means Part 2 of Article 57 of Title 11, C.R.S.  

 “Water Activity Law” means Title 37, Article 45.1, C.R.S. 

Section 2.  Approval of Loan Contracts and Authorization of Promissory Notes.  

Pursuant to and in accordance with the State Constitution and the Enabling Law, there is hereby 

authorized and approved the execution of the Loan Contracts, and the Security Agreements 

attached thereto.  There shall be issued by the Authority the Promissory Notes in the aggregate 

principal amount not to exceed $8,999,100, for the purpose of paying the Project Costs and other 

costs in connection with the Promissory Notes.  All covenants, statements, representations and 

agreements contained in the Loan Contracts and the Promissory Notes are hereby approved and 

adopted as the covenants, statements, representations and agreements of the Authority.   The 

accomplishment of each Project is hereby authorized, approved and ordered. 

Section 3.  Form of Promissory Notes.  The Promissory Notes shall be in substantially 

the forms set forth in Appendix 2 to each Loan Contract with such changes thereto, not 

128



 

 6 
4831-0427-7019.2  

inconsistent herewith, as may be necessary or desirable and approved by the officials of the 

Authority executing the same (whose manual or facsimile signatures thereon shall constitute 

conclusive evidence of such approval), and shall have terms equal to 15 years.  The interest rates 

authorized for the Promissory Notes are as follows: (i) for the Promissory Note executed in 

connection with Loan Contract No. 150352, 2.75% per annum, (ii) for the Promissory Note 

executed in connection with Loan Contract No. 150353, 2.75% per annum, (iii) for the 

Promissory Note executed in connection with Loan Contract No. 150393, 2.50% per annum, in 

each case, exclusive of any late charges of 5.0% of the annual payment due which may be 

imposed pursuant to the terms of the Loan Contract for any late payments, and in each case, with 

maximum net effective interest rates equal to the “net effective rate” calculated in accordance 

with the definition thereof set forth in Section 31-35-401, C.R.S., and assuming the foregoing 

interest rates and terms of 15 years, and the annual payments set forth in such Promissory Notes. 

Section 4.  Fund and Accounts.   

(a) Re-Affirmation of Funds; Creation of Accounts.  There is hereby 

reaffirmed the following funds previously established by the Authority: the General 

Fund, the Debt Service Fund and the Capital Project Fund.  There is hereby established 

within the Debt Service Fund the “Reserve Account”, which shall secure the amount due 

under the Loan Contracts, and shall be maintained by the Authority in accordance with 

the provisions of this Resolution.  There is hereby established the following accounts 

within the Capital Projects Fund (each referred to as a “Project Account”): the “150352 

Project Account” (relating to Loan Contract No. 150352), the “150353 Project Account” 

(relating to Loan Contract No. 150353), and the “150393 Project Account” (relating to 

Loan Contract No. 150393), which shall be maintained by the Authority in accordance 

with the provisions of this Resolution. The Authority shall keep proper books of record 

and accounts showing complete and correct entries of all transactions relating to the 

funds and accounts referred to herein and in such manner that the Gross Revenue and the 

Net Revenue may at all times be readily and accurately determined. 

(b) Project Accounts.  All moneys received from CWCB under each Loan 

Contract shall be credited to the related Project Account and shall be applied solely to the 

payment of the Project Costs for such Loan Contract.  Upon the determination of the 

Board that all Project Costs for a Loan Contract have been paid or are determinable, any 

balance remaining in the related Project Account (less any amounts necessary to pay 

Project Costs not then due and owing) shall be applied solely in accordance with the 

terms of the Loan Contract, including without limitation provision A(5) thereof. 

(c) Reserve Account. 

(i) Use of Moneys in the Reserve Account.  Moneys in the Reserve 

Account shall be used, if necessary, only to prevent a default in the payment of 

the principal of or interest on the Promissory Notes on any Payment Date and the 

Reserve Account is hereby pledged to the payment of the Promissory Notes.  The 

Authority shall transfer moneys from the Reserve Account to pay principal of and 

interest on the Promissory Notes in the event that Net Revenues are not sufficient 

to make such payments when due. 
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(ii) Funding and Maintenance of Required Reserve Amount.  

Commencing with the first Payment Date for each Loan Contract, the Authority 

shall annually credit an amount equal to one-tenth of the Required Reserve 

Amount for such Loan Contracts on or before each Payment Date until such time 

as the amount credited thereto is equal to the Required Reserve Amount (i.e., the 

Reserve Account is to be fully funded within ten years from substantial 

completion of the Project).  In the event that moneys from the Reserve Account 

are transferred to provided in paragraph (i) of this Subsection, such amount shall 

be replenished from Net Revenues within the time period set forth in the Loan 

Contracts.  Moneys credited to the Reserve Account may be invested or deposited 

in lawful securities or obligations and all interest income from the investment or 

reinvestment of moneys credited to the Reserve Account shall be credited to the 

Reserve Account until the amount therein is equal to the Required Reserve 

Amount, at which time the balance of the Reserve Account shall be maintained in 

the Required Reserve Amount and such interest income shall be credited to the 

Debt Service Fund and applied to payment of the Promissory Notes. 

(d) Audits.  At least once a year in the time and manner provided by law, the 

Authority will cause an audit to be performed of the records relating to its revenues and 

expenditures.  In addition, at least once a year in the time and manner provided by law, 

the Authority will cause a budget to be prepared and adopted.  Copies of the budget and 

the audit will be filed and recorded in the places, time and manner provided by law.  The 

Authority covenants to submit a copy of the annual audit and certificate of debt service 

coverage to the CWCB as provided in provision A(8)(f) of the Loan Contracts. 

Section 5.  Security for Payment of the Promissory Notes. 

(a) Pledge of Net Revenues.  Each Promissory Note shall constitute an 

irrevocable and first lien upon the Net Revenue, but not an exclusive first lien.  The Net 

Revenue is hereby pledged to the payment of each Promissory Note on a parity with the 

lien of the other Promissory Notes.  The creation, perfection, enforcement and priority of 

the pledge of revenues to secure or pay the Promissory Note shall be governed by Section 

11-57-208, C.R.S. and this Resolution.  The Net Revenue shall immediately be subject to 

the lien of such pledge without any physical delivery, filing or further act.  For purposes 

of the Loan Contracts and the Promissory Notes, the term “Pledged Revenues” used 

therein shall mean the Net Revenue, as defined herein.    

(b) Application of Net Revenues.  The Authority shall credit to the General 

Fund all Gross Revenue immediately upon receipt.  The Authority shall pay from the 

General Fund all Operation and Maintenance Expenses as they become due and payable.  

After such payment or the allocation of Gross Revenue to such payment, the Authority 

shall apply the Net Revenue to payment of the Promissory Notes and replenishment of 

the Reserve Account in accordance with the Loan Contracts.   

(c) Promissory Note Does Not Constitute a Debt of Members.  Each 

Promissory Note, together with the interest thereon, shall be payable only out of: (i) the 

Net Revenue; or (ii) if necessary, the Reserve Account.  The CWCB may not look to the 
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funds, accounts or assets of any Member for the payment of the principal of and interest 

on the Promissory Notes, and the Loan Contracts and the Promissory Notes shall not 

constitute a debt or an indebtedness of any Member within the meaning of any 

constitutional or statutory provision or limitation; nor shall they be considered or held to 

be general obligations of any Member. 

Section 6.  Additional Obligations.  No bonds, notes, interim securities or other 

obligations shall be issued payable from the Net Revenue and having a lien thereon which is 

superior to the lien of the Promissory Notes.  The Authority may issue Future Parity Obligations 

only upon compliance with the requirements of provision A(8)(e) of the Loan Contracts.  So long 

as no Event of Default shall have occurred and be continuing, nothing herein shall prevent the 

Authority from issuing obligations payable from the Net Revenue on a basis subordinate to the 

Promissory Notes. 

Section 7.  Additional Covenants and Agreements. 

(a) Maintenance of Rates and Coverage.  The Authority hereby covenants 

that it will establish, maintain, enforce and collect rates, fees and charges for services 

furnished by or the use of the Project Improvements as required in provision A(8)(c) of 

the Loan Contracts.  In the event that the Gross Revenue at any time is not sufficient to 

make the payments required by said provision, the Authority covenants to promptly 

increase such rates, fees and charges to an extent which will ensure compliance with said 

covenant. 

(b) Enterprise Status.  The Authority operates, and covenants to continue to 

operate, as an “enterprise” within the meaning of Article X, Section 20 of the Colorado 

Constitution; provided, however, after calendar year 2014 the Authority may disqualify 

itself as an “enterprise” in any year in which said disqualification does not materially, 

adversely affect the enforceability of the covenants made pursuant to this Resolution. 

(c) Findings of the Board.  The Board, having been fully informed of and 

having considered all the pertinent facts and circumstances, hereby finds, determines, 

declares and covenants with the CWCB that: 

(i) The Authority has been duly established and is operating during 

the current calendar year as an “enterprise” within the meaning of Article X, 

Section 20 of the Colorado Constitution;  

(ii) the Board elects to apply all of the provisions of Title 11, Article 

57, Part 2, C.R.S. to the execution of the Loan Contracts and to the issuance of the 

Promissory Notes; and 

(iii) the execution of the Loan Contracts and the issuance and delivery 

of the Promissory Notes, and all procedures undertaken incident thereto, are in 

full compliance and conformity with all applicable requirements, provisions and 

limitations prescribed by the Constitution and the Enabling Law, and all 

conditions and limitations of the Enabling Law and other applicable law relating 
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to the execution of the Loan Contracts and the issuance and delivery of the 

Promissory Notes have been satisfied. 

Section 8.  Events of Default and Remedies. 

(a) Events of Default.  The occurrence or existence of any one or more of the 

following events shall be an Event of Default hereunder: 

(i) payment of the principal of or interest on any Promissory Note is 

not made by the Authority when due; or 

(ii) the Authority defaults in the performance of any other of its 

covenants in this Resolution, and such default continues for 30 days after written 

notice from CWCB specifying such default. 

(b) Remedies for Events of Default.  Upon the occurrence and continuance of 

an Event of Default, the CWCB may protect and enforce its rights by proper legal or 

equitable remedy deemed most effectual including mandamus, specific performance of 

any covenants, injunctive relief or requiring the Board to act as if it were the trustee of an 

express trust, or any combination of such remedies. 

Section 9.  Approval of Documents.  The President (or in the President’s absence the 

Vice President) and the Secretary of the Board shall, and they are hereby authorized and directed 

to take all actions necessary or appropriate to effectuate the provisions of this Resolution, 

including, but not limited to, the execution of the Loan Contracts, the Promissory Notes, the 

Security Agreements (as set forth in Appendix 2 to the Loan Contracts) and such additional 

agreements, certificates and affidavits as may be reasonably required.  The execution by the 

President of the Board of any document authorized herein shall be conclusive proof of the 

approval by the Authority of the terms thereof. 

Section 10.  Amendment of Resolution.  This Resolution may be amended only with the 

prior written consent of CWCB. 

Section 11.  Limitation of Actions.  In accordance with Section 11-57-212, C.R.S., no 

legal or equitable action can be brought with respect to any legislative acts or proceedings in 

connection with the authorization and execution of the Loan Contracts or issuance and delivery 

of the Promissory Notes more than 30 days after the date of passage of this Resolution. 

Section 12.  Ratification of Prior Actions.  All actions heretofore taken (not 

inconsistent with the provisions of this Resolution) by the Board or by the officers and 

employees of the Authority directed toward the issuance of the Promissory Notes for the 

purposes herein set forth are hereby ratified, approved and confirmed. 

Section 13.  Headings.  The headings to the various sections and paragraphs to this 

Resolution have been inserted solely for the convenience of the reader, are not a part of this 

Resolution, and shall not be used in any manner to interpret this Resolution. 
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Section 14.  Resolution Irrepealable.  After any one of the Promissory Notes has been 

issued, this Resolution shall constitute a contract between CWCB and the Authority, and shall be 

and remain irrepealable until the Promissory Notes and the interest accruing thereon shall have 

been fully paid, satisfied and discharged, as herein provided. 

Section 15.  Severability.  It is hereby expressly declared that all provisions hereof and 

their application are intended to be and are severable.  In order to implement such intent, if any 

provision hereof or the application thereof is determined by a court or administrative body to be 

invalid or unenforceable, in whole or in part, such determination shall not affect, impair or 

invalidate any other provision hereof or the application of the provision in question to any other 

situation; and if any provision hereof or the application thereof is determined by a court or 

administrative body to be valid or enforceable only if its application is limited, its application 

shall be limited as required to most fully implement its purpose.  

Section 16.  Repealer.  All orders, bylaws, resolutions and ordinances of the Authority, 

or parts thereof, inconsistent or in conflict with this Ordinance are hereby repealed to the extent 

only of such inconsistency or conflict. 

Section 17.  Effective Date.  This Resolution shall be effective as of the date of adoption 

by the Board.  

 

ADOPTED  this ________ day of _________, 2014.  

  

 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 

 

 By:  ___________________________ 

        President 

 

 

ATTEST: 

 

By _________________________ 

          Secretary 
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Boxelder Basin Regional Stormwater Authority  
Management Report 
May 21, 2014 
 

1. First Amendment of Original IGA and CR52 IGA Approval:  Revised language was added to 

the First Amendment of the Original IGA adding a sunset date.  Based on this change, both the 

First Amendment of Original IGA and CR52 IGA were approved and multiple copies executed 

by Larimer County.  Timnath TDA has executed this CR52 IGA.  Wellington has agreed to the 

rewording of the First Amendment.  All copies of these documents are now in the possession of  

the City of Fort Collins.  The City of Fort Collins will review the revised wording at their Council 

meeting on June 3
rd

.  Assuming City approval, these documents should be fully executed by the 

City of Fort Collins and Wellington by June 6
th
, allowing review and execution of the CWCB 

Contracts. 

2. Colorado Water Conservation Board (CWCB) Contract Review: Greg White, Kutak Rock 

(Bond Counsel), and Pinnacle Consulting have begun review of all three CWCB contract 

documents.  This review will be presented at this month’s Board Meeting on May 28
th
.  The 

amended documents are attached to this report.  Based on the Authority Board’s 

recommendation, these contracts will be executed and submitted to CWCB pending approval of 

the First Amendment of Original IGA and CR52 IGA by the City of Fort Collins and the Town of 

Wellington the week of June 2
nd

.  Upon submittal to CWCB and the State Controller, CWCB 

staff estimates four to six weeks processing time for final approval. 

3. Erosion Control treatment of the Fenno Property and Inlet Canal :  On May 7
th
 Manager 

Myers and Director Reed met with Tom Fenno onsite to discuss the close out of the SWMP for 

his property.  Mr. Fenno was informed of the reseeding and proposed weed spraying on the 

dredge site.  He was reluctant to move forward with closing out the SWMP until the area 

reseeded is established.  This site and its permit will be reevaluated in two months. 

4. Erosion Control Treatment and Tree Issue of the Inlet Canal: Based on recommendation of 

All Terrain Environmental (Adam Bagley), Manager Myers is ready to close out the SWMP for 

this portion of the Coal Creek Project.  On May 7
th
 Manager Myers and Director Reed discovered 

that the large tree on the south bank of the inlet canal had fallen.  After polling the Board it was 

determined that the Authority should pay the North Poudre Irrigation Company (NPIC) to remove 

the tree.  Manger Myers has coordinated this effort with Scott Hummer the new president of 

NPIC.  At the time of this report most of the tree has been removed at a cost of ±$6600.  Manager 

Myers is working closely with Mr. Hummer to coordinate the removal of the remaining stump.  

5. Procurement Resolution:   This resolution is currently being evaluated and revised based on 

input from last month’s Board Meeting.  It is anticipated this will be presented at the June Board 

Meeting.  

6. Golf Course Coordination:  Manager Myers and Rick Phelps a golf course architect had a 

positive discussion and onsite meeting with the Mountain Vista Golf Course Owner on April 30
th
.  

One of the central issues discussed was the preservation of the trees along the north side of 

County Road 52.  A proposed schedule was discussed along with the required modifications to 

the sprinkler system.  Mr. Phelps has prepared a scope of services and fee for the golf course 

redesign based on this discussion and a follow up coordination discussion with Andrea Faucett of 

Ayres.   

This meeting precipitated a follow up meeting with Mark Peterson and Marc Engemoen with 

Larimer County Engineering Department.  In this meeting it was determined that a rough grading 

plan would enable existing trees to be preserved in the area where additional box culverts might 

ultimately be installed by Larimer County. This approach was approved with Mr. Peterson and 

Mr. Engemoen. 
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7. Review of Work Orders and Proposals: Manager Myers has reviewed the following Work 

Orders and Proposals and has found them to conform to industry standards.  Based on this review 

Manager Myers recommends Board approval of the following documents: 

a. Ayres Work Order 19- City Council and Boxelder Board Presentation Assistance.  This 

Work Order is for the time spent on exhibits needed for meetings and presentations 

before the City and the Authority summarizing the status of projects in January and 

February.  Costs are being split with the City of Fort Collins. Total Fee: $3492.50 

b. Ayres Work Order 15- Final Design for CR 52 Culverts along with Golf Course Grading.  

Scope of Service includes all design work associated with the County Road 52 

Improvements and the coordination with the Golf Course Architect.  Total Fee: $91,641  

c. Phelps-Atkinson Golf Course Design Service Agreement and Proposal. Scope of Services 

includes all design work to regrade and reestablish the fairway of the Mountain Vista 

Golf Course based on current discussion with the golf course owner and follow up 

coordination with Ayres. Total Fee: $14,900. 

d. Kutak Rock (Bond Counsel) and Contract Review Services Adjustment.  This a change to 

the letter approved in April of 2013 which was for review of the two original CWCB 

contracts ($11,000).  The amended letter now includes all three CWCB Contracts. 

Amended Total Fee: $12,500 

e. Ayres Work Order – Johnson Parcel Grading Design and HEC-RAS Modeling. This 

Work Order is in process at the time of this report.  The scope is based on recent 

discussions with Doug Johnson.  The final draft of Work Order will be reviewed by 

Manager Myers and presented at May Board Meeting.  

 

8. Lake Canal Reservoir Agreement:  Manager Myers continues to have discussions with Rodney 

Nelson and Justin Green on this agreement. This document will be reviewed in detail in 

Executive Session.  

 

 

Items to be addressed in the next month: 

 

 Coordination of final execution of IGA documents 

 Response to the Lake Canal Reservoir Company’s comments on Agreement 

 Determination of golf course architect and coordination with Mountain Vista Golf Course Owner 

 Initiate further discussion with affected property owners after design modifications are in place. 
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WORK ORDER FORM 
PURSUANT TO AN AGREEMENT BETWEEN 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 
AND 

AYRES ASSOCIATES 
   

 
DATED: 

    5/2/14  

  
  
Work Order Number: 15 – Final Design of CR 52 
 
Project Title: 

 

 
Commencement Date: 

5/2/14  

 
Maximum Fee: (time and reimbursable direct costs): 

$91,641.00 

 
Project Description: 

Final Design for CR 52 Culverts, roadway and coordination with golf 
course grading 

 
 
 
Scope of Services: 

See attached Scope of Work 

Professional agrees to perform the services identified above and on the attached forms in 
accordance with the terms and conditions contained herein and in the Professional Services 
Agreement between the parties.  In the event of a conflict between or ambiguity in the terms of 
the Professional Services Agreement and this work order (including the attached forms) the 
Professional Services Agreement shall control. 
 
The attached forms consisting of Attachments A, B, consisting of (_) pages are hereby 
accepted and incorporated herein, by this reference, and Notice to Proceed is hereby given.  
 
 
 
By: 
 
 

 

 
Date: 
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ATTACHMENT A A.1 

B O X E L D E R  B A S I N  R E G I O N A L  S T O R M W A T E R  A U T H O R I T Y  

 
S c o p e  o f  W o r k  f o r  C o u n t y  R o a d  5 2  F i n a l  D e s i g n   

 
 
PROJECT OBJECTIVE: This scope of work describes the work necessary to complete the final 
design of the drainage improvements for CR 52.  Ayres previously completed an alternative 
analysis of CR 52 looking at multiple options to reduce the overtopping flows to what they would 
have been, had the proposed Edson detention site been constructed.  Ayres put together 
Master Plan level cost estimates for each of the alternatives and the County selected Alternative 
A1 which includes 4-4’ * 20’ box culverts under CR 52 along with some grading within the 
existing golf course on the north side of the road.  This scope assumes that the County does not 
want to construct the improvements required to reduce the overtopping depth to 6”.  With the 
recent flood events the Counties resources may be stretched too thin to accomplish this goal, 
but if the County decides at a later date to add the additional work, then this scope would 
change slightly.   
 
Ayres Associates' project manager will be Andrea Faucett, 223.5556 (office); 556.2525 (cell) 
 
Other Ayres Staff: Linsey Chalfant will be project engineer 223.5556 (office); 222.6089 (cell)  
   Jaclyn Michaelsen (modeling QA/QC) 223.5556 (office); 310.1547 (cell)  
   John Eklund engineer 223.5556 (office) 
 
 
T a s k  1  –  M e e t i n g s ,  C o o r d i n a t i o n ,  a n d  D a t a  C o l l e c t i o n  
 
1.1 Meetings.  This task provides time for Ayres staff to meet with the Authority's manager 
(Stan Myers), Larimer County, golf course owners and others as needed to complete the 
design.     

 
1.2  Ground Survey.  Part of the survey work will include locating, identifying and 
determining the drip line for the north side of the bank of trees adjacent to CR 52.  We do not 
anticipate any grading on the south side of the bank of trees other than in and around the 
proposed box culverts and wingwalls, so those trees will also be located and sized.  This task 
also provides time for Ayres survey staff to obtain any detailed topographic survey data 
necessary to complete the design, survey geotechnical boring locations and utility locates.   Any 
data collected will be in NAD83 state plane Colorado North zone survey feet for horizontal data 
and vertical NAVD88 feet, which is the same datum used in the collection of the Boxelder 
LiDAR data so all of the design topographic data can be correlated.  
 
1.3 Provide support, drafting, cost estimating etc.  Frequently during the course of 
design Manager Myers requests assistance from Ayres with drawings, figures, calculations 
related to the work order.  This task provides time for Ayres to provide that assistance for 
concerns related to the project that do not fall within the overall scope of work, but are 
necessary to keep the project moving forward.  
 
1.4 Potholing of Existing utilities.  Any existing utilities will be located and potholed as 
part of the final design process.  This task allows time for a potholing contractor to complete the 
potholes and for Ayres to survey the locations of the utilities.  The fee assumes a cost for 
potholing which has not been confirmed and may need to be adjusted.  
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ATTACHMENT A A.2 

 
 
T a s k  2  – H y d r a u l i c  D e s i g n  
 
2.1 Downstream Energy Dissipation.  Ayres will determine the required downstream rip 
rap design for both erosion control and energy dissipation, along with the correct filter fabric 
design for placement under the rip rap.       

 
T a s k  3  – G e o t e c h n i c a l  D a t a  
 
3.1 Geotechnical Borings.  Brierley Associates will conduct a subsurface investigation in 
the area of the box culverts and drainage grading to the north of the box culverts.  They will 
complete a utility locate through UNCC and will conduct two borings to determine geotechnical 
characteristics used in designing the box culverts and three borings used to determine 
engineering characteristics for the proposed drainage cut.  The box culvert borings will be drilled 
a minimum depth of 5 feet into bedrock and the proposed cut borings will extend a minimum of 
5 feet past the proposed cut depth in the selected locations.  All borings will be conducted using 
conventional drilling methods and samples of soils and bedrock will be collected at regular 
intervals.  The borings will be backfilled with cuttings and if conducted in the roadway, will be 
patched with cold patch.  We anticipate the borings will be completed in less than one day, 
traffic control can consist of cones around the drill rig, and no permits or special access will be 
required. 
 
3.2 Geotechnical Recommendations. Brierley Associates will provide recommendations 
and construction criteria required for design of the culverts.  These will include foundation 
recommendations, lateral earth pressures, compaction requirements, and construction 
considerations such as excavation support, construction dewatering, and other criteria identified 
during the design process.  In addition Brierley will provide a recommendation for typical 
pavement sections over the culverts.  
 
T a s k  4  R o a d w a y  a n d  C u l v e r t  D e s i g n  
 
 
4.1 CR 52 Grading/Design.  Because the culverts and headwalls will be designed to the 
ultimate roadway and asphalt width, some modifications to the existing CR 52 design will be 
required in the location of the proposed culverts.  This task allows time for the final grading of 
CR 52 and the side slopes to be determined.  Coordination with the County will be required to 
determine how they would like this interim condition to be addressed.      
 
4.2 CR 52 Ultimate Roadway Section Design.  This task allows time for Ayres to develop 
plan and profile information for the ultimate CR 52 roadway with the interim condition box 
culverts, to insure the box culverts will work for the ultimate roadway section.  
 
4.3 Roadway Details, Pavement Patching.  Ayres will determine the required pavement 
patching limits and the proper asphalt design for the pavement patching based on the 
recommendations from the Geotechnical Report. This task also provides time for Ayres to 
design and determine any roadway details such as the guard rails on each side of the road, 
signing and stripping plan etc.  
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ATTACHMENT A A.3 

4.4 Culvert Plan and Profile.  Detailed design of culvert location, sizes, length, and profile, 
culvert spacing, bedding and trenching details etc. 
 
T a s k  5  –  G o l f  C o u r s e  D e s i g n  
 
 
5.1 Golf Course Grading and Design.  This scope assumes that Ayres will develop the 
initial grading plan for the golf course modifications based on input from the golf course 
architect.  This task assumes there might be several iterations associated with that grading 
design.  The golf course architect hired by the Authority will prepare the final bid ready 
construction plans for all work on the golf course including grading, planting, irrigation, technical 
specifications etc.   
 
 
T a s k  6  –  S t r u c t u r a l  D e s i g n  
 
6.1 Box culverts, headwalls and wingwalls.  This scope assumes that standard pre-cast 
concrete boxes can be used for this project along with CDOT standard headwalls and 
wingwalls.  However, with all designs some structural changes may be required based on the 
geotechnical data that is collected and because of some unique site feature.  This task allows 
time for Ayres structural engineers to review the proposed structural design and add additional 
details as needed.   
 
T a s k  7  –  P r e p a r a t i o n  o f  C o n s t r u c t i o n  P l a n s  a n d  S p e c i f i c a t i o n s  
 
Most likely the CR 52 project will be constructed with ESDF.  Therefore, the construction plans 
related to CR 52 will become a part of the ESDF construction plan set. Note that the 
construction plans and specifications will NOT be prepared in accordance with CDOT plans and 
specifications requirements.    
 
7.1 Preparation of Construction Plans.  Ayres will prepare construction plans for the 
County and Boxelder Authority to review at the 50% and 95% completion level.  County staff will 
review the plans and Ayres will address comments for the next submittal.   
 
7.2 Preparation of Technical Specifications.  Ayres will prepare the Technical 
Specifications associated with this project, and they will become part of the overall Technical 
Specifications for the ESDF project.   
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Total Labor 
Cost

Direct 
Costs

Total by Task

$165 $130 $160 $85 $150 $85 $75 $55

Task 1
Meetings, Coordination, and Data 
Collection

1.1 Meetings 16 12 4,200$                150$             4,350$                   

1.2 Ground Survey 2 16 8 3,340$                -$              3,340$                   

1.3 Provide support, drafting,  cost estimating etc. 16 16 8 4 5,620$                -$              5,620$                   

1.4 Potholing of Existing Utilities 2 4 4 2 1,620$                3,500$          5,120$                   

Subtotal 34 34  8 20 10  4 14,780$              3,650$          18,430$                 

Task 2 Hydraulic Design

2.3 Downstream Energy Dissipation 4 24 16 5,140$                5,140$                   

Subtotal 4 24  16     5,140$                -$              5,140$                   

Task 3 Geotechnical Design

3.1 Geotechnical Boring 2 2 2 760$                   3,669$          4,429$                   

3.2 Geotechnical Recommendations 2 2 590$                   3,502$          4,092$                   

Subtotal 4 4  2     1,350$                7,171$          8,521$                   

Task 4 Roadway and Culvert Design

4.1 CR 52 Grading/Design 4 24 8 4,460$                4,460$                   

4.2 CR 52 Ultimate Roadway Section Design 4 32 24 6,860$                6,860$                   

4.3 Roadway detail, pavement patching etc. 2 8 16 2,730$                2,730$                   

4.5 Culvert Plan and Profile 4 24 24 5,820$                5,820$                   

Subtotal 14 88  72     19,870$              -$              19,870$                 

Task 5 Golf Course Design

5.1 Golf Course Grading and Design 4 40 24 7,900$                7,900$                   

Subtotal 4 40  24     7,900$                -$              7,900$                   

Task 6 Structural Design

6.1 Box Culverts, headwalls and wingwalls 4 8 32 24 8,860$                8,860$                   

Subtotal 4 8 32 24     8,860$                -$              8,860$                   

Task 7
Preparation of Construction Plans and 
Specs. 

7.1 Preparation of Construction Plans 16 44 48 12,440$              12,440$                 

7.2 Preparation of Technical Specifications 24 40 24 10,480$              10,480$                 

Subtotal 40 84  48    24 22,920$              -$              22,920$                 

 Total 64 198 32 146 20 10  4 80,820$              10,821$        91,641$                 

Ayres Associates - Professional Services Fee Proposal
CR 52 Final Design Fee

Based on Scope of Services dated 05/02/14
LABOR DETAIL AND SUMMARY OF DIRECT AND SUBCONSULTING COSTS BY TASK

ATTACHMENT B
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A T L A N T A  

C H I C A G O  

D E S  M O I N E S  

F A Y E T T E V I L L E  

I R V I N E  

K A N S A S  C I T Y  

L I T T L E  R O C K  

L O S  A N G E L E S  

O K L A H O M A  C I T Y  

O M A H A  

P A S A D E N A  

R I C H M O N D  

S C O T T S D A L E  

W A S H I N G T O N  

W I C H I T A  

K U T A K  R O C K  L L P  

SUITE 3100 

1801 CALIFORNIA STREET 

DENVER,  COLO RADO 80202-2626 

303-297-2400 

FACSIMILE 303-292-7799 

w w w . k u t a k r o c k . c o m  

 

K I MB E RL Y C AS E Y RE E D  
kimberly.reed@kutakrock.com  
(303) 292-7796 

May 21, 2014  

 

 

VIA E-MAIL 
 

Board of Directors 

Boxelder Basin Regional Stormwater Authority 

c/o Stan Myers, Manager 

Pinnacle Consulting Group, Inc. 

1627 E. 18th Street 

Loveland CO, 80538 

 

Re: Engagement as Bond Counsel to Boxelder Basin Regional Stormwater Authority 

Dear Boardmembers: 

Thank you for your interest in engaging Kutak Rock LLP as Bond Counsel to the 

Boxelder Basin Regional Stormwater Authority (the “Authority”) with regard to three direct 

loans by the Colorado Water Conservation Board to the Authority of up to approximately 

$9,000,000 (collectively, the “Loans”).  This letter sets forth our understanding of that 

engagement.  While based upon the general understandings expressed in my proposals of March 

18, 2013 and April 17, 2013 (collectively, the “Proposal”), this letter supersedes any agreement 

that may be implied by such prior communications. 

 

We understand that the Loans are being entered into for the purpose of financing a 

portion of the improvements contemplated by the intergovernmental agreement forming the 

Authority among Larimer County, the City of Fort Collins and the Town of Wellington, and that 

such Loans are to be payable from fees collected by the Authority in accordance with such 

intergovernmental agreement, as well as amounts payable to the Authority pursuant to an 

intergovernmental agreement with the Timnath Development Authority. 

 

As Bond Counsel in connection with the Loans, Kutak Rock LLP either has provided or 

will provide the following services: 

(1) Confer with the Authority’s general counsel, manager, financial advisor, or other 

consultants regarding the proposed financing, including confirmation of the enterprise status of 

the Authority.  
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(2) Review and comment on any loan agreement or contract distributed by the 

Colorado Water Conservation Board to document the financing. 

(3) Review any outstanding debt obligations or undertakings of the Authority to 

determine any limitations relevant to execution of the Loans. 

(4) Draft the form of documentation to be approved by the Authority necessary to 

authorize and evidence the Loans, containing provisions with respect to the security for the 

Loans and such other covenants as may be required by the Colorado Water Conservation Board. 

Upon satisfaction of all conditions precedent, we will deliver legal opinions (the 

“Opinions”) in connection with the Loans as follows:  (a) there are no provisions in the Colorado 

Constitution or any other state or local law that prevent the loan contracts from binding the 

Authority; and (b) the loan contracts will be valid and binding against the Authority if entered 

into by the Colorado Water Conservation Board. 

We will consult with you, the Authority Directors, as well as general counsel to the 

Authority and other Authority consultants and advisors regarding the Loans, as necessary, and 

will participate in meetings, including Authority Board meetings, as necessary and appropriate. 

Kutak Rock LLP’s Opinions will be executed and delivered in written form on the date of 

the Loans’ closing (the “Closing”) and will be based upon facts and law existing as of that date.  

As is customary, in rendering the Opinions, Kutak Rock LLP will rely upon the Authority’s 

certified proceedings; other certifications of Authority officials and other persons; opinions of 

general counsel to the Authority as to the authorization, execution and delivery of documents and 

other matters as appropriate; and certifications of other parties to the transaction. 

Our fee to act as Bond Counsel for the Loans will be $12,500, which includes routine 

out-of-pocket disbursements (such as photocopying charges, delivery expenses, fax charges and 

postage); provided, however, that if the Loans are not closed on or before July 31, 2014, and/or if 

attendance at more than one Authority board meeting is required in connection with this 

engagement, we will charge the Authority for our actual time incurred in the engagement at then 

prevailing hourly rates, to the extent in excess of $12,500 (provided that we will advise the 

Authority and seek the Authority’s consent before proceeding with any work that would result in 

a fee above $12,500 under such circumstances).  The foregoing fee is consistent with the 

Proposals which anticipated a fee of $9,500 for the first Loan and $1,500 for each additional 

Loan.  Any extraordinary disbursements or expenses authorized by the Authority will be billed 

directly to the Authority.  The firm’s public finance partners who will be involved in this 

representation is Kimberly Casey Reed.  Our fee to act as Bond Counsel for the Loans will be 

due within 30 days of execution and delivery of the Opinions.   
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Kutak Rock LLP will perform its obligations in accordance with the standards of 

professional responsibility applicable to attorneys.   

This engagement letter shall be binding upon and shall inure to the benefit of the parties 

hereto and their respective heirs, successors and assigns.  The Authority may terminate this 

agreement with respect to our engagement by notifying Kutak Rock LLP in writing.  Conversely, 

Kutak Rock LLP may withdraw as counsel to the Authority and terminate this engagement letter 

in a manner that protects the interests of the Authority in the work being performed by Kutak 

Rock LLP by notifying the Authority in writing. 

If the above sets forth our understanding to your satisfaction, please confirm the terms of 

our engagement by signing, dating and returning the enclosed copy of this letter.  If the foregoing 

does not reflect our understanding or if you wish to discuss additional projects with us, please 

contact me. 

Throughout our representation, we want you to be satisfied with our fees as well as the 

professional services we perform on your behalf.  Accordingly, we invite your inquiry if you 

have any questions concerning any aspect of our representation. 

This letter may be executed in two or more counterparts (and by different parties on 

separate counterparts), each of which shall be an original, but all of which shall constitute one 

and the same instrument. 

Sincerely, 

/s/ Kimberly Casey Reed 

Kutak Rock LLP 

By:  Kimberly Casey Reed 

 

CONFIRMED AND AGREED TO AS 

OF THE DATE INDICATED BELOW: 

BOXELDER BASIN REGIONAL STORMWATER AUTHORITY 

 

 

By:  

Authorized Officer 

Date: ____________________, 2014 
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 ENGINEER’S REPORT 
 

May 28, 2014 
 

 
ON-GOING WORK: 
 
 
Middle Basin or Larimer and Weld Canal Crossing Structure (LWCCS):   
 
We have updated our drawings for the LWCCS and added more detail to the design.  We are working with 
Manger Myers to contact the impacted property owners on the south side of the proposed weir.  We still need 
to add construction notes and develop the Technical Specifications for this project but we are close to 
completing the design.  
 
ESDF: 
 
Hydrology and Geotechnical Data Report for State Engineer: 
 
Brierley is updating their seepage and stability analysis based on the new dam design.  We have not received 
a revised report from them yet, but expect that within 2 weeks.  We will submit our updated hydrology report to 
the State Engineer along with Brierley’s revised Seepage and Stability report.  
 
Spillway Design: 
 
We have completed the dam breach analysis and have managed to meet the SEO criteria for the velocity 
depth product at every cross section downstream of the dam all the way to the Poudre River.  If the SEO 
approves our analysis it means the spillway length will never need to be adjusted based on future development 
that occurs downstream.  Our spillway length is now at 870 feet and we are much further away from the Meyer 
driveway and have less impact on the Boxberger property 
 
404 Permit Application: 
 
Our design plans are far enough along to be submitted for the Individual 404 Permit.  We are still waiting on 
the wetland mitigation plan design from Andy Herb our environmental engineer.  Our current wetland impact 
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level is at 0.35 acres out of a total wetlands area of 14 acres.  We feel we can make a strong case for the 
environmentally sensitive way this project has been designed.  We will still have to go through the public 
comment period however.   
 
 
CLOMR Scope of Work: 
 
Now that the final design for ESDF and LWCCS has been set, we are moving forward with the CLOMR.  My 
recent discussions with the City of Fort Collins have advised me that they want us to submit the hydrology 
change as part of the CLOMR package.  I will be meeting with FEMA in the near future to make sure the 
approach suggested by the COFC will be acceptable to FEMA.  I may need to revise my Scope of Work for the 
CLOMR.  At this time only the Authority had approved the CLOMR.  The City of Fort Collins and Timnath had 
not provided approved work orders as yet, so it will be easier to revise the scope for those two entities.  I will 
have a revised scope at next month’s board meeting.   
 
Peer Review of ESDF: 
 
The construction plans are now at a point where Duane Smith should be able to put together a scope of work 
and fee for a peer review.  We will provide Duane with a set of plans the first week in June and hopefully have 
a proposal for him at the June Board meeting.   
 
Next Steps for ESDF: 
 
Continuing work on the construction plans, submitting design report to the SEO.       
 
County Road 52 Design: 
 
I have a work order request for this month for the CR 52 design work.  I have coordinated my scope of work 
with the golf course architect and Manager Myers and I have met with the County to get general agreement 
into our course of action regarding the box culvert design, and construction schedule.  
 
Property Acquisition and Easement Descriptions: 
 
We have provided revised legal descriptions and corresponding figures to Marge Moore for her continued work 
on the property acquisition.    
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